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“For more than thirteen years, we’ve been working to secure 
protection of these last remaining priority conservation lands 
in Martis Valley. This agreement ensures that the slopes of 
Martis Peak – from the valley floor to the rim of the Tahoe 
Basin – are protected forever.”  
 
(Tom Mooers, Executive Director, Sierra Watch (September 
4, 2013).) 
 
“This agreement represents a major accomplishment for the 
entire Tahoe-Truckee Region.”  
 
(Alexis Ollar, Executive Director, Mountain Area 
Preservation (September 4, 2013).) 

(AR:40:23196.) 1 

INTRODUCTION 

In 2013, after seven years and over 100 meetings, Sierra Pacific 

Industries (“SPI”) and two environmental groups – Sierra Watch and 

Mountain Area Preservation (“MAP”) – signed the “Martis Valley 

Opportunity Agreement” (“MVOA”). The MVOA mapped out a vision for 

development on the only sizable, privately-owned, undeveloped land 

remaining in Martis Valley in eastern Placer County (“County”). 

Ten years earlier, in 2003, the County had adopted the Martis Valley 

Community Plan Update, which included zoning allowing up to 1,360 

                                              

1 The citation “AR:40:23196” refers to the record of proceedings, volume 
40, at page 23196. The same format is used throughout this Brief to refer to 
the record. 
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residential units on SPI-owned land east of State Route (“SR”) 267 (the 

“East Parcel”). Sierra Watch and MAP had set their sights on preserving 

the East Parcel because it was the linchpin to protecting more than 50,000 

acres of forests, meadows and watershed stretching northward from Lake 

Tahoe. Under the MVOA, SPI would ask the County to shift this zoning to 

land west of SR 267 (the “West Parcel”), where it would be close to 

Northstar Ski Resort and other development. SPI also agreed to reduce the 

unit count to 760. Remarkably, SPI also agreed to permanently protect the 

East Parcel – all 6,376 acres – by selling it to a land trust at a discount or 

recording a conservation easement.  

For their part, Sierra Watch and MAP pledged to support the 

proposal. Other environmental groups, including the League to Save Lake 

Tahoe (“League”), endorsed the proposal as consistent with the 

“conservation vision for the Martis Valley area.” (AR:24:13317.)  

Shortly after the MVOA was executed, SPI and its partners 

(Mountainside Partners, LLC and MVWP Development, LLC) 

(collectively, “MVWP”) applied to the County to rezone the site. Far from 

the massive development that Appellants claim would radically transform 

the Martis Valley, MVWP’s application aligned perfectly with the MVOA 

that Sierra Watch and MAP had agreed to months earlier. MVWP’s 

application proposed to cut the number of units from 1,360 to 760; shift 
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development from the East to West Parcels; and permanently protect the 

entire East Parcel. (AR:17:10134.) Yet, Sierra Watch, MAP and the League 

– collectively “Sierra Watch” – greeted the application with unrelenting 

opposition. When asked to explain its opposition, Sierra Watch dissembled. 

(AR:20:10985-10995.) 

In its Opening Brief, Sierra Watch emphasizes that the Project site 

straddles the Lake Tahoe Basin. While this statement is true, Sierra Watch 

fails to acknowledge that none of the development will occur in the Basin. 

The initially proposed Project straddled the ridge dividing Martis Valley 

and the Tahoe Basin, as agreed by the parties to the MVOA. (AR:4:1852-

1854, 40:23199 [MVOA allowed developing up to 150 acres within Tahoe 

Basin].) But MVWP revised the Project. (AR:4:1865-1866.) As a result, no 

development – none – will occur in the Basin. (AR:4:1865-1866, 6:3106 

[portion of the East Parcel within the Tahoe Basin is not included in 

MVWP Specific Plan]; see AR:2:1154-1155; 20:10872-10873 [portion in 

Tahoe Basin preserved].) 

Sierra Watch remains unsatisfied. Although the Project reduces 

residential development density in Martis Valley from 1,360 to 760 units, 

as Sierra Watch endorsed in the MVOA (AR:40:23199-23208), Sierra 

Watch claims the Project is still too large.  
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Sierra Watch’s main argument is that the Environmental Impact 

Report (“EIR”) “essentially ignored” the Project’s potential impacts on the 

Tahoe Basin in violation of the California Environmental Quality Act 

(“CEQA”) (Pub. Resources Code, § 21100 et seq.). CEQA required the 

County review the Project’s potential impacts on the Tahoe Basin in the 

same manner as any other project located outside the Tahoe Basin. Like any 

project in the region that is not within the Tahoe Basin itself, the Project’s 

impacts on the Lake Tahoe are indirect, caused not by the Project itself, but 

by the fraction of residents that will drive into the Tahoe Basin. Here, the 

EIR disclosed the number of trips that Project residents would make into 

the Tahoe Basin, evaluated the potential impacts, and determined they were 

less than significant.  

Indeed, the EIR evaluated all the Project’s impacts, regardless of 

whether they would occur inside or outside the Tahoe Basin. In approving 

the Project, the County Board of Supervisors found that, as mitigated, the 

Project’s impacts will be insignificant. (AR:2:1166-3:1257.) The sole 

exceptions – those impacts identified as “significant and unavoidable” – 

concerned cumulative light/glare in Martis Valley (AR:3:1481-1483), 

traffic at certain intersections and road segments (AR:3:1511-1516, 3:1521-

1527) and greenhouse gas (“GHG”) emissions during Project operations 

(AR:3:1571-1575). (AR:2:1163.) 
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Sierra Watch pretends that this analysis does not exist, arguing that 

the Project, though located outside of the Lake Tahoe watershed, would 

somehow threaten Lake Tahoe’s water quality. But Sierra Watch cites no 

evidence to support this claim. Instead, Sierra claims the EIR did not 

comply with ordinances adopted by the Tahoe Regional Planning Agency 

(“TRPA”) for the protection of Lake Tahoe. But the Project is outside of 

TRPA’s jurisdiction and does not need a permit from TRPA, and the EIR 

explained why TRPA’s standards did not apply to the Project. The EIR also 

concluded that, even if the County had applied TRPA’s standards, the 

Project’s impacts on the Tahoe Basin would be less than significant. 

Sierra Watch claims that preservation of the East Parcel is not 

“guaranteed.” This claim is false. The Specific Plan and development 

agreement require permanent preservation of the East Parcel. This 

commitment means that, for every developed acre, ten acres of higher-

quality land will be preserved as habitat, forest and watershed – forever.  

Sierra Watch’s other CEQA claim – that the County should have 

recirculated the Draft EIR based on revisions to the analysis of the Project’s 

GHG emissions – likewise fails. These revisions showed that, based on 

updated modeling, the Project’s GHG emissions would be significantly 

lower than the Draft EIR had estimated, but the emissions remained 

significant because they remained above the County’s standard for 
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determining significance. Under settled law, revisions of this kind do not 

require recirculation of a Draft EIR. 

Sierra Watch’s challenge under the Timberland Productivity Act 

(“TPA”) also fails. Simply put, Sierra Watch’s argument turns on a 

cramped and illogical interpretation of the TPA, and ignores evidence in the 

record supporting the Board’s adopted findings.  

At trial, Sierra Watch prevailed on one of its CEQA arguments: the 

trial court ruled that substantial evidence did not support the County’s 

finding that the Project was consistent with adopted emergency evacuation 

plans in the event of wildland fire. The record shows that the County 

evaluated carefully how the Project would jibe with its adopted plans. The 

Court should therefore reverse the trial court’s ruling on this issue. 

The simple fact is that Sierra Watch wants the Court to take the 

dramatic step of overturning a policy decision that Sierra Watch, MAP and 

the League all endorsed in 2013, only to later change their minds and attack 

the Project. The Court should affirm the trial court’s ruling as to the TPA, 

reverse the trial court’s ruling on CEQA, and direct the trial court to deny 

the petition in its entirety.  

STATEMENT OF THE CASE 

The Martis Valley Specific Plan, or “Project,” is the culmination of a 

decade of planning and input from multiple stakeholders. Indeed, the 
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Project represents a “case study” in landscape scale conservation. 

(AR:17:10122-10135.)  

A. Project setting 

The Project site is located between the Town of Truckee and the 

north shore of Lake Tahoe. (AR:3:1259-1263.) The Project has two 

components: the West Parcel (1,052 acres) west of State Route 267 (SR 

267) and the East Parcel (6,376 acres), east of SR 267, both privately 

owned by SPI. (AR:3:1259, 3:1261.)  

Both parcels are undeveloped mixed-conifer forest, traversed by 

logging roads and skid trails. (AR:3:1303, 3:1259-1260, 3:1349-1351.) The 

West Parcel is somewhat fragmented by nearby development, particularly 

the Northstar Ski Resort and adjacent, existing residences. (AR:3:1259–

1260, 6:3464, 40:23199, 38:22258.)  

The East Parcel is at the center of a 50,000+ acre expanse of open 

space consisting of the Tahoe National Forest and similarly protected land. 

(AR:3:1319, 1:31, 3:1350, 41:23588, 17:10134.) The East Parcel is 

relatively intact and so has higher conservation values than the West Parcel. 

(AR:3:1350; see AR:24:13310, 81:48422.)  

In 2003, the County adopted the Martis Valley Community Plan 

Update (“MVCP”), establishing the County’s zoning and land-use 

standards for the region. (AR:2:1153-1154, 41:23934-24093 [MVCP].) The 
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MVCP encompasses both the West and East Parcels.  

The MVCP authorized development of up to 1,360 residences and 

6.6 acres of commercial uses on a 670-acre portion of the East Parcel. The 

MVCP rezoned this 670-acre portion of the East Parcel for residential and 

commercial uses. (AR:22:12276.) The MVCP designated the West Parcel 

as Open Space/Forest. (AR:3:1259-1260, 3:1303-1304; 41:23992.) 

B. The Martis Valley Opportunity Agreement  

Due to its high conservation value, appellants Sierra Watch and 

Mountain Area Preservation (“MAP”) targeted the East Parcel for 

permanent preservation. (AR:16:9290, 40:23199, 24:13303-13318.) In 

2006, Sierra Watch approached SPI with a proposal: to shift development 

from the East to the West Parcel, and to trim the number of units. 

After over 100 meetings with multiple stakeholders, including the 

League and two land trusts, SPI, MAP and Sierra Watch signed the MVOA 

in July 2013. (AR:40:23199-23208, 38:22260-22261, 40:23230 [list of 

stakeholders], 38:22258 [League describing the multi-stakeholder 

process].) The “principal intent” of the MVOA was “to facilitate a transfer 

of development rights thereby allowing [SPI] to pursue development 

opportunities adjacent to lands at Northstar and preserving as permanent 

open space” the East Parcel. (AR:40:23199.)  
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The League was not a signatory to the MVOA. In letter to TRPA, 

however, the League endorsed the agreement in light of the “minimal 

impacts to the [Tahoe] Basin,” and the “amount of conservation land that 

would be protected in Martis Valley through the land swap.” 

(AR:38:21785.) 

The MVOA called for: (1) reducing the permitted residential 

development density by 44%, from 1,360 to 760 units; (2) concentrating 

that development on a 775-acre portion of the West Parcel, including a 

portion of the West Parcel located in the Tahoe Basin; (3) allowing the 

West Parcel to immediately withdraw from the TPZ; and (4) permanently 

preserving the entire East Parcel – all 6,376 acres – by either selling it to a 

land trust, or recording a conservation easement. (AR:40:23199-23208, 

21:11819-11822 [maps]; AR:21:11808-11822 [MVOA development notes, 

describing terms above], 40:23195-23198, 40:23218, 40:23228-23230, 

38:22258-22259, 38:22260-22272, 17:10122-10135, 2:1149 [summary of 

Project in Draft EIR].)  

C. The Proposed Project 

In September 2013, MVWP applied for a Specific Plan for the 

Project site. (AR:21:11779-11807.) MVWP proposed a Specific Plan that 

shifted all residential and commercial zoning to a portion of the West 

Parcel, reduced development from 1,360 to 760 units, and allowed up to 6.6 
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acres of commercial development. The West Parcel straddles a ridge 

between Martis Valley and the Tahoe Basin and, as originally proposed, a 

portion of the Project proposed development within the Tahoe Basin. 

(AR:2:1154-2155, 40:23199.) In every respect, MVWP’s proposal was 

consistent with the MVOA. 

In March 2014, the County issued a Notice of Preparation (“NOP”) 

notifying the public that the County and TRPA would prepare a joint 

Environmental Impact Report/Environmental Impact Statement 

(“EIR/EIS”) under CEQA and the TRPA Compact. (AR:4:1843-1862.) 

 In response to feedback and comments on the NOP, MVWP revised 

the Project, pulling all development out of the Tahoe Basin. The County 

issued a revised NOP reflecting these changes. (AR:4:1863-1882; see 

AR:16:9290, 2:893-1120 [2016 Specific Plan, as adopted by Board].) 

MVWP voluntarily agreed to this, despite recognition by the League that 

even with some development occurring within the Tahoe Basin, the Project 

would have “minimal impacts” there. (AR:38:22259 [statement by Shannon 

Eckmeyer, Policy Analyst for the League].)  

Under the revised proposal, 662 acres of the West Parcel would be 

developed and 390 acres, including the Tahoe Basin portion, would remain 

Forest/TPZ. (AR:1:1, 1:30-40, 1:39 [map], 2:919, 3:1259-1260, 3:1270-

1273.) Thus, over 35% percent of the West Parcel would remain open 
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space. (AR:2:958, 19:10817.) This would both “‘protect timber producing 

lands’” and maintain “‘large unfragmented areas of the coniferous forest.’” 

(AR:17:9628.) 

On the East Parcel, 670 acres would roll back into TPZ (a net 

increase of eight acres), and the entire remainder (6,376 acres) – at the 

center of a 50,000+ acres swath of existing open space – would be placed in 

a conservation easement or sold to a land trust. (AR:1:1, 1:31, 1:40 [map], 

1:57 [development agreement, discussing East Parcel preservation], 3:1260, 

3:1266-1267, 16:9291-9292, 21:11812.) As a result, development of the 

East Parcel would be forever prohibited.  

D. CEQA process and Project approval 

The County released a 4,000-page Draft EIR in October 2015. 

(AR:6:3048-3049, 2:1131-4:1840 [Draft EIR, without appendices], 

21:11500.) The Planning Commission (“Commission”) held a public 

hearing on November 19, 2015. (AR:21:11496-11559.) The Final EIR, 

released in May 2016, included updated analysis and responses to 

comments. (AR:6:3042-14:7954.) The County received additional 

comments on the Final EIR. Although not required, the County 

exhaustively responded to these late comments. (AR:1:264-2:839 [600 

pages of additional comments and responses].)  
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On June 9 and July 7, 2016, the Commission held lengthy hearings 

and voted five to two to recommend denial. (AR:20:11268-21:11495 [June 

9 hearing], 20:11111-11267 [July 7 hearing].)  

On September 13 and October 11, 2016, the Board of Supervisors 

(Board) held equally lengthy hearings. (AR:19:10812-20:11110 [September 

13 hearing], 19:10761-10811 [October 11 hearing].) Among other things, 

the Board discussed with representatives of MAP and Sierra Watch why, 

having entered into the MVOA, they opposed the Project, even though it 

matched perfectly with the terms of the MVOA. (AR:20:10985-10995 

[colloquy between Board and Sierra Watch Executive Director regarding 

MVOA and proposed Project at September 2016 hearing].) 

On October 11, 2016 the Board voted four to one to certify the EIR 

and approve the Project. (AR:19:10788-10789 [vote], 1:4-2:1129 

[resolutions, ordinances, and exhibits], 1:104-263 [statement of overriding 

considerations and mitigation monitoring and reporting plan], 19:10804-

10805.) The approvals included Resolutions 5839-B and 5840-B to 

immediately rezone a portion of the West Parcel from TPZ to “Specific 

Plan – Martis Valley West” and rezone 670 acres on the East Parcel from 

“Single-Family Residential” and “Neighborhood Commercial” to TPZ. 

(AR:1:30-40, 1:35 [rezone map West Parcel], 1:40 [rezone map East 

Parcel]; cf. 39:22433 [rezoning under MVOA].) The Board adopted written 
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findings that this development shift was consistent with the purposes of the 

Timberland Productivity Act and was in the public interest (see Gov. Code, 

§ 51133). (AR:1:30-34.)  

The County filed a Notice of Determination on October 12, 2016. 

(AR:1:1-3.) 

E. Trial court proceedings and appeal 

On November 10, 2016, Sierra Watch filed a Verified Petition for 

Writ of Mandate and Complaint in Placer County Superior Court 

(“Petition”), asking that the Project approvals be set aside, alleging 

violations under CEQA and the Timberland Productivity Act. (JA:1:67-

96.) 2 Sierra Watch’s action was partially consolidated with another CEQA 

challenge to the Project brought by the California Clean Energy Committee 

(“CCEC”). (JA:2:293-294.) Both cases were heard on December 14, 2017. 

The trial court issued its Ruling on Submitted Matter, finding for the 

County on all CEQA and TPA claims, with the exception of the EIR’s 

analysis of the Project’s impacts on emergency evacuation. (JA:7:1371-

1385.) This appeal followed.  

 

                                              

2 The citation “JA:1:67-96” refers to the Joint Appendix, volume 1, at pages 
67 through 96. The same format is used throughout this brief to refer to the 
Joint Appendix.  



29 

 

STANDARD OF REVIEW 

With respect to Sierra Watch’s CEQA claims, an agency’s decision 

to certify an EIR and approve a project is reviewed for prejudicial abuse of 

discretion. An abuse of discretion is established if the agency has not 

proceeded as required by law or its determinations are not supported by 

substantial evidence. (Pub. Resources Code, §§ 21168.5, 21168.) The court 

“adjust[s] its scrutiny to the nature of the alleged defect, depending on 

whether the claim is predominantly one of improper procedure or a dispute 

over the facts.” (Vineyard Area Citizens for Responsible Growth v. City of 

Rancho Cordova (2007) 40 Cal.4th 412, 435 (Vineyard Area Citizens).)  

As the Supreme Court recently summarized in Sierra Club v. County 

of Fresno (2018) 6 Cal.5th 502, 515-516: 

Three basic principles emerge from our decisions and those of 
the Court of Appeal: (1) An agency has considerable 
discretion to decide the manner of the discussion of 
potentially significant effects in an EIR. (2) However, a 
reviewing court must determine whether the discussion of a 
potentially significant effect is sufficient or insufficient, i.e., 
whether the EIR comports with its intended function of 
including ‘detail sufficient to enable those who did not 
participate in its preparation to understand and to consider 
meaningfully the issues raised by the proposed project.’ 
[Citation.] (3) The determination whether a discussion is 
sufficient is not solely a matter of discerning whether there is 
substantial evidence to support the agency’s factual 
conclusions. 
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In reviewing an EIR, however, the Court “do[es] not require 

technical perfection or scientific certainty: The courts have looked not for 

an exhaustive analysis but for adequacy, completeness and a good-faith 

effort at full disclosure.” (Id. at p. 515, internal citations and quotations 

omitted; see CEQA Guidelines, § 15151 [“An evaluation of the 

environmental effects of a proposed project need not be exhaustive, but the 

sufficiency of an EIR is to be reviewed in the light of what is reasonably 

feasible.”].) 3 “The ultimate inquiry … is whether the EIR includes enough 

detail ‘to enable those who did not participate in its preparation to 

understand and to consider meaningfully the issues raised by the proposed 

project.’” (Sierra Club v. County of Fresno, supra, 6 Cal.5th at p. 516, 

quoting Laurel Heights Improvement Assn. v. Regents of the University of 

California (1988) 47 Cal.3d 376, 405 (Laurel Heights I).) 

Regardless of whether the Court applies the “de novo” or 

“substantial evidence” standard of review, Sierra Watch has the burden of 

proof. (Gilroy Citizens for Responsible Planning v. City of Gilroy (2006) 

                                              

3 The State “CEQA Guidelines” appear at Cal. Code Regs., title 14, section 
15000 et seq. The Resources Agency recently issued comprehensive 
revisions to the CEQA Guidelines. Those revisions were approved on 
December 28, 2018, after the County approved the Project. This brief, in 
citing to the “CEQA Guidelines,” refers to the Guidelines as they existed in 
2016, when the County approved the Project. 
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140 Cal.App.4th 911, 919 (Gilroy Citizens).) To meet this burden, Sierra 

Watch must present the evidence supporting the County’s decision and 

explain why it is lacking. (Citizens for a Sustainable Treasure Island v. City 

and County of San Francisco (2014) 227 Cal.App.4th 1036, 1064 

(Treasure Island).)  

Sierra Watch must also show prejudice. (Pub. Resources Code, § 

21005, subd. (b) [“there is no presumption that error is prejudicial”]; 

Neighbors for Smart Rail v. Exposition Metro Line Construction Auth. 

(2013) 57 Cal.4th 439, 463 (Neighbors for Smart Rail).) 

With respect to Sierra Watch’s TPA claim, Sierra Watch does not 

argue that the County failed to follow the TPA’s procedural requirements, 

or that the County did not adopt the required findings. Rather, Sierra Watch 

focuses on whether the record supports the Board’s findings. For this 

reason, the “substantial evidence” standard of review applies. (Save 

Panoche Valley v. San Benito County (2013) 217 Cal.App.4th 503, 517 

(Save Panoche Valley) [“substantial evidence” test applies to court’s review 

of findings adopted to support immediate cancellation of Williamson Act 

contract]; Friends of East Willits Valley v. County of Mendocino (2002) 101 

Cal.App.4th 191, 207 (Friends of East Willits) [same].) 
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ARGUMENT 

I. The County complied with CEQA. 

In its opening brief on appeal, Sierra Watch argues the County 

violated CEQA in two respects: (1) the EIR did not analyze the project’s 

impacts on the Lake Tahoe Basin; and (2) the County should have 

recirculated its Draft EIR as a result of revisions to its analysis of the 

Project’s GHG emissions. Neither argument is persuasive.  

A. The EIR’s discussion of potential impacts to the Lake Tahoe 
Basin exceeded CEQA’s informational requirements. 

Under CEQA, an EIR must analyze a project’s impacts on the 

physical environment and identify ways to avoid or lessen those impacts 

that are deemed significant. (Pub. Resources Code, § 21002.1.)  

Here, the EIR evaluated the Project’s impacts both outside and 

within the Tahoe Basin where relevant to the Project’s potential impacts. 

The resources analyzed included biological resources, transportation, visual 

resources, and GHG emissions, among many others. (AR:6:3366, 6:3526, 

15:8570.) The EIR found that the Project would cause three significant and 

unavoidable impacts in the region – including in the Tahoe Basin: 

cumulative light/glare in Martis Valley (AR:3:1481-1483); traffic at certain 

intersections and road segments (AR:3:1511-1516, 3:1521-1527); and GHG 

emissions during project operations (AR:3:1571-1575). The Board found 

other impacts either insignificant or mitigable. (AR:2:1166-3:1257.) 
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Sierra Watch nevertheless claims that the EIR “essentially ignored” 

the Project’s impacts on the Tahoe Basin, and that the County “refused 

even to describe this important element of the regional setting.” (Sierra 

Watch’s Opening Brief, p. 13.) Neither claim is true.  

The EIR included available information on the Tahoe Basin’s setting 

where relevant to the Project’s potential impacts. (AR:6:3118, 3366.) For 

example, the EIR’s traffic and air quality analyses extended into the Tahoe 

Basin, precisely because some Project-related vehicles will venture there, 

just like other travelers in the region. (See AR:3:1486 [transportation study 

area includes Tahoe Basin]; AR:3:1533 [Tahoe Basin monitoring stations 

used for air quality analysis].) The EIR’s transportation study area included 

corridors within the Tahoe Basin where the Project’s residents will likely 

travel (AR:3:1508; 6:3115-3117, 3370) and used TRPA’s standards to 

determine whether traffic there will be “significant.” (AR:3:1501-1503.)  

Similarly, the EIR’s air quality analysis included data from Tahoe 

Basin, because this data represented air quality in the region. (AR:3:1533 

[ambient air quality measures from the monitoring stations at Truckee and 

South Lake Tahoe represent regional air quality].) The EIR’s air quality 

analysis evaluated whether the Project would cause or contribute 

substantially to an air quality standard violation. (AR:3:1541.)  
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The Draft EIR did not discuss at length TRPA’s efforts to improve 

Lake Tahoe’s water quality. But there was no reason why anyone would 

expect the Draft EIR to include such an analysis. Development authorized 

under the Project is not located in the Tahoe Basin, and the site does not 

drain into Lake Tahoe or its tributaries. (AR:3:1633-1635, 1649-1653, 

5:2949-2980.) 

The League submitted a letter commenting on the Draft EIR. In that 

letter, the League asked the County to provide additional information 

regarding the Project’s potential impacts on the Tahoe Basin. (AR:6:3448-

3455.) 4 Sierra Watch claims the County ignored this comments. This claim 

is false. The County provided detailed responses to all such comments in 

the Final EIR. (See, e.g., AR:6:3118-3119, 3158, 3168-3169, 3174, 3229, 

3249, 3366, 3370-3371, 3377-3381, 3383-3385, 3398. 3400-3404, 3465-

3469, 3478, 3526, 3557, 3575; 7:3633, 3644, 3648, 3782, 3790-3792, 3795, 

3810-3811, 3939.) Sierra Watch ignores most of these responses.  

In addition, the County provided additional information in response 

                                              

4 Sierra Watch also cites a comment letter submitted by the Tahoe Regional 
Planning Agency. (Sierra Watch’s Opening Brief, p. 42.) In its letter, TRPA 
endorsed impact fees and assessments to provide funding for regional 
transit, and pledged to work with the County to expand transit 
opportunities. (AR:6:3155-3157.) TRPA neither stated nor implied that the 
EIR was inadequate. The County responded by committing to continue its 
efforts to collaborate with TRPA on transit and other issues. (AR:6:3158.)  
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to late comments on the Final EIR, including information regarding 

TRPA’s environmental threshold carrying capacities (or “threshold 

standards”). (See, e.g., AR:2:807-811, 831-838.) 5  

Sierra Watch claims the County violated CEQA by not providing 

“crucial information about the environmental setting of the Lake Tahoe 

Basin” and by “never meaningfully” assessing the Project’s impacts in light 

of the Tahoe Basin’s “environmental carrying capacity.” (Sierra Watch’s 

Opening Brief, p. 28.) Sierra Watch never identifies exactly what crucial 

information was missing. Instead, Sierra Watch suggests the EIR did not 

contain sufficient information to evaluate whether vehicles traveling from 

the Project site into the Tahoe Basin would cause the lake to exceed its 

environmental carrying capacity. 6 Sierra Watch fails, however, to cite any 

                                              

5 The County did not need to respond to letters submitted after the comment 
period had elapsed. (Residents Against Specific Plan 380 v. County of 
Riverside (2017) 9 Cal.App.5th 941, 972 (Residents Against Specific Plan 
380) [county not required to respond to or adopt mitigation measures 
proposed in late comments].) The fact that the County responded anyway 
(e.g., AR:2:807-811, 831-838) is hardly evidence of a CEQA violation. 
6 Sierra Watch suggests the EIR was required to evaluate the Project’s 
consistency with all of TRPA’s threshold standards, but its argument 
addresses only one of these standards: vehicle miles traveled (“VMT”). 
(Sierra Watch’s Opening Brief, pp. 27-52.) Arguments pertaining to 
TRPA’s other threshold standards are therefore waived. (Mission Bay 
Alliance v. Office of Community Investment and Infrastructure (2016) 6 
Cal.App.5th 160, 206-207 (Mission Bay).) 
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evidence that the Project would cause such an exceedance, or indeed any 

evidence contradicting the County’s analysis. Sierra Watch also ignores the 

evidence in the record that: (1) the Basin is in compliance with the TRPA’s 

carrying capacity threshold that measures “vehicle miles traveled,” or 

“VMT,” and this threshold is trending downward; and (2) TRPA itself 

questions the VMT threshold’s efficacy to evaluate potential air and water 

quality impacts on the lake. (AR:41:23881-23882; 2:809.)  

By ignoring the EIR’s analysis and evidence in the record, Sierra 

Watch fails to “lay out the evidence favorable to the [County] and show 

why it is lacking” (Defend the Bay v. City of Irvine (2004) 119 Cal.App.4th 

1261, 1266 (Defend the Bay)), and thus fails to meet its burden to show 

“based on all the evidence in the record, the [County’s] determination is 

unreasonable.” (Pfeiffer v. City of Sunnyvale City Council (2011) 200 

Cal.App.4th 1552, 1563.) “‘A reviewing court will not independently 

review the record to make up for [an] appellant’s failure to carry his 

burden.’” (South County Citizens for Smart Growth v. County of Nevada 

(2013) 221 Cal.App.4th 316, 330 (South County Citizens), quoting Defend 

the Bay, supra, 119 Cal.App.4th at pp. 1265-1266.) If an opening brief fails 

to discuss the record supporting an agency’s decision, as Sierra Watch does 

here, petitioners forfeit their claims. (State Water Resources Control Bd. 

Cases (2006) 136 Cal.App.4th 674, 749-750.) 
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In arguing that the County was required to assess the Project’s 

potential impacts using TRPA’s thresholds for the Tahoe Basin, Sierra 

Watch treats the Project as if involved proposed development in the Tahoe 

Basin and was therefore subject to TRPA’s permitting requirements. (Sierra 

Watch’s Opening Brief, pp. 27-52.) The trial court correctly rejected this 

argument, finding that CEQA imposes no such requirement. (JA:8:1571-

1572.) In fact, the EIR’s description of the environmental and regulatory 

setting exceeded CEQA requirements. 

1. The EIR was not required to address the Project’s 
consistency with TRPA’s threshold standards or Regional 
Plan. Moreover, the record demonstrates there are no 
inconsistencies. 

Sierra Watch argues that the EIR’s description of the regulatory 

setting violated CEQA because the EIR did not describe TRPA’s threshold 

standards or its Regional Plan. (Sierra Watch’s Opening Brief, p. 28-30.) In 

particular, Sierra Watch argues that the CEQA Guidelines “specifically 

require that an EIR evaluate any inconsistencies between the Project and 

‘plans for the protection of the . . . Lake Tahoe Basin.’” (Sierra Watch’s 

Opening Brief, p. 30.) 7 

                                              

7 Although Sierra Watch hints otherwise (Sierra Watch’s Opening Brief, p. 
30), CEQA Guidelines section 15206 does not impose specific 
requirements for the protection of Lake Tahoe. Section 15206 defines 
projects of “Statewide, Regional, or Areawide Significance.” Section 15206 
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CEQA provides that an EIR must “discuss any inconsistencies 

between the proposed project and applicable general plans and regional 

plans. Such regional plans include, but are not limited to, … regional land 

use plans for the protection of the … Lake Tahoe Basin.” (CEQA 

Guidelines, § 15125, subd. (d).)  

“Because EIRs are required only to evaluate ‘any inconsistencies’ 

with plans, no analysis should be required if the project is consistent with 

the relevant plans.” (North Coast Rivers Alliance v. Marin Municipal Water 

District Board of Directors (2013) 216 Cal.App.4th 614, 632 (NCRA v. 

MMWD); see City of Long Beach v. Los Angeles Unified School Dist. 

(2009) 176 Cal.App.4th 889, 918-919 [same].) 

In addition, an EIR must address “inconsistencies” with a plan only 

if that plan is “applicable.” (CEQA Guidelines, § 15125, subd. (d).) A plan 

is “‘applicable’” when “‘it has been adopted and the project is subject to 

it[.]’” (Sierra Club v. City of Orange (2008) 163 Cal.App.4th 523, 544; see 

Chaparral Greens v. City of Chula Vista (1996) 50 Cal.App.4th 1134, 

                                              

does not change the EIR’s requirements for analyzing impacts, but only 
imposes additional procedural requirements. (CEQA Guidelines, §§ 15082, 
subd. (c)(1), 15205, subd. (b)(3).) Sierra Watch does not claim that the 
County failed to follow these procedures. That may be because the record 
shows that the County complied with them. (AR:4:1939-1944, 6:3372, 
6:3467.)  



39 

 

1145, fn. 7 [plan was in draft form and therefore not “applicable].)  

Here, the County determined TRPA’s plans were not “applicable” 

because MVWP proposed no development in the Tahoe Basin and did not 

need a permit from TRPA. (AR:3:1295-1296; 6:3437.) 8 As the EIR 

explained, because no development was proposed in the Tahoe Basin, the 

County did not need to discuss TRPA goals and policies in each chapter’s 

regulatory setting discussion. (AR:3:1295-1296.) 9  

The County’s determination that the Project was consistent with 

applicable plan policies is subject to deference. “‘[I]t is, emphatically, not 

the role of the courts to micromanage’ such decisions.” (NCRA v. MMWD, 

supra, 216 Cal.App.4th at p. 632, quoting Sequoyah Hills Homeowners 

                                              

8 Sierra Watch states that “[t]he Project site straddles the Lake Tahoe 
Basin.” (Sierra Watch’s Opening Brief, p. 27.) This artful statement distorts 
the record. A portion of the property owned by SPI is located within the 
basin. (AR:2:1154-2155, 4:1843-1862.) MVWP revised the proposal, 
however, to pull entirely out of the Tahoe Basin. (AR:4:1863-1882, 
16:9290, 2:893-1120.) Thus, MVWP proposed no development there, and 
in approving the project, the County did not rezone or re-designate any land 
located in the Tahoe Basin. (AR:3:1266 [showing TRPA boundary south of 
the Project site], 1272-1273 [same]; 1:35 [rezone exhibit].) 
9 Sierra Watch claims that the County and MVWP raised this issue for the 
first time at trial, as a lawyerly response to Sierra Watch’s arguments. 
(Sierra Watch’s Opening Brief, p. 38.) This claim is false. The EIR 
explained the County’s reasons for not adopting TRPA’s threshold 
standard, and cited applicable CEQA precedent supporting the County’s 
decision. (JA:4:868-869, citing AR:3:1295-1296; see AR:6:3437.) Thus, 
the County’s position is rooted in the record. 
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Assn. v. City of Oakland (1993) 23 Cal.App.4th 704, 719.) 

Nonetheless, Sierra Watch continues to argue the County had to use 

TRPA’s “environmental threshold carrying capacity” for VMT to evaluate 

the Project’s impacts on the Tahoe Basin. (Sierra Watch’s Opening Brief, 

pp. 28-30.) In making this argument, Sierra Watch mischaracterizes what 

TRPA’s threshold standards are designed to do. 

TRPA maintains multiple threshold standards for various 

environmental resources. (Sierra Club v. Tahoe Regional Planning Agency 

(E.D. Cal. 2013) 916 F.Supp.2d 1098, 1105 (Sierra Club v. TRPA) 

[describing TRPA thresholds].) TRPA adopted these standards in 1982 to 

restore environmental conditions in the Tahoe Basin, as required by the 

TRPA Compact. As the EIR explained, the Compact requires TRPA to 

attain and maintain these thresholds. (AR:3:1498-1502, 1537-1541, 6:3118; 

see AR:2:807-811 [describing VMT threshold’s purpose].) The Compact 

directs TRPA to “improve environmental quality, in some instances 

dramatically, by commanding setting and attaining environmental 

thresholds.” (League to Save Lake Tahoe v. Tahoe Regional Planning 

Agency (E.D. Cal. 2010) 739 F.Supp.2d 1260, 1295 [distinguishing 

between CEQA’s thresholds, which focus on mitigating a particular 

project’s significant impacts, and TRPA’s thresholds, which focus on 

restoring Lake Tahoe by improving existing conditions], affd. in part, 
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vacated in part and remanded, (9th Cir. 2012) 469 Fed.Appx. 621; see 

Citizens for East Shore Parks v. California State Lands Com. (2011) 202 

Cal.App.4th 549, 562, 565 (East Shore Parks) [CEQA focuses on project’s 

impacts, not on restoring existing conditions, distinguishing CEQA from 

other laws].)  

Sierra Watch’s argument thus amounts to the claim that the County 

was legally required to import into its CEQA analysis a “threshold 

standard” adopted by another agency, under Federal law, to achieve a 

different purpose, in an area that does not encompass the Project site. 

Sierra Watch cites no authority suggesting that TRPA’s thresholds 

apply to the Project. CEQA Guidelines section 15086 provides that a lead 

agency must consult with agencies that “exercise authority over resources 

which may be affected by the project.” Here, however, Sierra Watch does 

not argue that the County failed to consult with TRPA. Nor could Sierra 

Watch mount such an argument. The record shows that the County 

consulted repeatedly with TRPA. (See, e.g., AR:2:653, 4:1940, 1947, 

4:2265-2266, 6:3157, 17:9691-9694, 28:15803-15804.) In fact, TRPA 

thanked the County for its collaborative efforts. (AR:6:3155.) TRPA did 

not state that the Draft EIR’s thresholds were inadequate to address the 

Project’s potential impacts on the Tahoe Basin, or suggest that the EIR was 

required to utilize TRPA’s threshold standards to evaluate these impacts. 
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(Ibid.) This “lack of comment … was in itself evidence” discrediting Sierra 

Watch’s claim. (Gentry v. City of Murrieta (1995) 36 Cal.App.4th 1359, 

1380 (Gentry).) 

Banning Ranch Conservancy v. City of Newport Beach (2017) 2 

Cal.5th 918 (Banning Ranch II) does not support Sierra Watch’s argument. 

There, the project was within the coastal zone and required a permit from 

the Coastal Commission, a responsible agency for the project. In addition, 

Environmentally Sensitive Habitat Areas (“ESHA”) – resources provided 

express protection by the Coastal Act – were present on the site. The Court 

held the city erred by declining to identify where ESHA might be located. 

(Id. at pp. 935-939.)  

Here, by contrast, the Project site is not within the Tahoe Basin and 

TRPA had no permitting authority. Moreover, although there is no dispute 

that Lake Tahoe is a significant environmental resource, the EIR considered 

whether the Project would have significant impacts there, concluding that, 

with the exception of traffic congestion on certain roads, the answer was 

“no.” 

Sierra Watch’s reliance on Cleveland Nat. Forest Foundation v. San 

Diego Assn. of Governments (2017) 3 Cal.5th 497 (Cleveland I) is equally 

misplaced. The Supreme Court in that case held that the lead agency did not 

abuse its discretion by declining to evaluate a project’s consistency with 
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GHG emissions goals established by an executive order. (Id. at p. 504.) The 

Court found the EIR complied with CEQA because it did not obscure the 

existence or contextual significance of the executive order’s GHG 

emissions reduction target, and explained why the agency chose not to use 

the target as a threshold under CEQA. (Id. at pp. 515-516.)  

In this case, as in Cleveland I, the EIR did not obscure the “existence 

or contextual significance” of TRPA’s threshold standards. The EIR 

acknowledged these standards, and explained why the County did not use 

them as a threshold. (AR:6:3110, 3118 [“the proposed project does not 

occur in the Basin and is not under the jurisdiction of TRPA, so effects on 

the TRPA thresholds are not used as standards of significance in this EIR 

(although, physical effects on the Basin are evaluated, where applicable)”].)  

Moreover, as the EIR explained, there is no way to translate the 

VMT generated by a particular project into impacts on Lake Tahoe’s water 

quality. (AR:6:3118-3119, 2:807-811.) Instead, TRPA monitors VMT 

basin-wide, focusing on peak traffic congestion on a summer day. 

(AR:2:811; see AR:3:1501 [TRPA’s environmental threshold carrying 

capacities include monitoring “vehicle miles travelled (VMT) for the entire 

basin”], 6:3118-3119.) The EIR thus described accurately the role VMT 

plays in TRPA’s regulatory scheme, noting that even TRPA had not 

consistently applied a VMT threshold to individual projects. CEQA 
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requires no more. As the Supreme Court recently stated, an EIR is adequate 

if, in responding to comments, the EIR explains why, “given existing 

scientific constraints,” further analysis is not possible. (Sierra Club v. 

County of Fresno, supra, 6 Cal.5th at p. 521.) With respect to VMT and its 

impact on Lake Tahoe, that is the case here. 

Nor does Sierra Watch identify any inconsistency between the 

Project and TRPA’s Regional Plan. TRPA adopted its “Regional Plan 

Update” (“RPU”) in 2012, and determined that the RPU would attain and 

maintain its threshold standards as required by the Compact. (See Exhibit A 

to the George Declaration in support of Request for Judicial Notice (George 

Decl.) [TRPA, Regional Plan Update (2012)], p. 1-1; see also Sierra Club 

v. Tahoe Regional Planning Agency (9th Cir. 2016) 840 F.3d 1106 

[upholding 2012 RPU as consistent with Tahoe Regional Planning 

Compact and finding that TRPA performed adequate environmental review 

of RPU].) At the time, TRPA considered impacts caused by other 

anticipated development in the region. (AR:6:3378.) As the Project’s EIR 

explained, “[t]he Martis Valley Community Plan, which was adopted prior 

to preparation of the RTP/SCS and RPU, assumed that up to 1,360 dwelling 

units would be built on the East Parcel. By transferring 760 units of 

development potential to the West Parcel and preserving the East Parcel in 

open space, the proposed project reduces the amount of development 
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contemplated in the applicable adopted plan.” (AR:6:3378.) Thus, in 

approving the RPU in 2012, TRPA assumed more density from the Project 

than the County ultimately approved. But the Project, as approved, is 44% 

smaller, and thus would have fewer impacts than TRPA had assumed when 

it adopted the RPU in 2012. (AR:2:1154, 6:3118-3119.) Sierra Watch cites 

no contrary evidence. Sierra Watch also ignores the significant 

development restrictions on new development in the Basin that are in place 

to assure TRPA’s thresholds are attained and maintained. (See, e.g., 

AR:3:1340.) 

Sierra Watch nevertheless contends CEQA required the County to 

utilize TRPA’s VMT threshold standards because the Project could thwart 

TRPA’s efforts to restore Lake Tahoe’s water quality. Sierra Watch points 

to scientific research indicating that vehicles trips degrade air and quality in 

the Tahoe Basin, and “indisputabl[e]” evidence that the Basin was 

dangerously close to reaching TRPA’s cumulative threshold for VMT. 

(Sierra Watch’s Opening Brief, pp. 29-30.) There are two reasons why 

Sierra Watch is wrong. First, the record shows that the relationship between 

VMT and physical impacts on the lake is tenuous and not fully understood; 

in fact, TRPA acknowledged that its “original supposition that there is a 

relationship between VMT and air and water pollutant loads needs to be 

further evaluated.” (AR:41:23882; see also AR:2:809-810 [due to improved 
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vehicle emissions controls, TRPA’s VMT threshold may not be optimal 

means of monitoring lake’s carrying capacity].) 

Second, even if there were such a connection, the record shows that 

the basin has not exceeded TRPA’s cumulative VMT threshold since at 

least 2007, and that basinwide VMT is trending downward. (AR:41:23881-

23882.) 10 Indeed, the only evidence in the record shows that, even if 

TRPA’s VMT threshold were applicable to an individual project, the 

Project would not cause an exceedance of TRPA’s VMT threshold on 

either a project-specific or cumulative basis. (AR:2:811, 6:3118.) 

As the Supreme Court explained in Sierra Club v. County of Fresno, 

                                              

10 Sierra Watch claims that the EIR used “outdated” VMT figures from 
TRPA’s 2012 Regional Transportation Plan (“RTP”) in the Final EIR’s 
analysis. (Sierra Watch’s Opening Brief, p. 36.) Sierra Watch does not 
identify any other VMT figures that were available, or explain why the 
figures used in the EIR were unreliable. The 2012 RTP was “the best 
available data” at the time. (AR:6:3118; see AR:2:807-811.)  

Notably, TRPA’s 2015 Threshold Evaluation Report, which was 
released shortly after the Project was approved, further confirms that in-
Basin VMT continues to decline and is significantly lower than the 
conservative estimates provided in the Project’s EIR. (See George Decl. 
Exh. B [pp. 3-59 – 3-61].) The 2015 Threshold Evaluation Report also 
explains why TRPA continues to believe its VMT threshold may no longer 
be an appropriate metric in light of improved fuel mix technology and 
increasingly stringent vehicle emissions standards. (Id. at p. [3-61].) The 
2015 report was not before the County at the time the Board approved the 
Project. Nonetheless, the 2015 report confirms that the Project EIR was not 
cherry-picking data. On the contrary, all the data shows that basinwide 
VMT was below the threshold and dropping.  
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supra, CEQA “requires that the EIR have made a reasonable effort to 

discuss relevant specifics” about a particular impact. (5 Cal.5th at p. 521.) 

CEQA does not mandate the further analysis Sierra Watch demands here, 

particularly where neither TRPA nor anyone else explained how such an 

assessment would be performed, or whether such an analysis was even 

possible. Rather, the County’s obligation was to disclose the “analytic route 

[the County] traveled from evidence to action.” (Id. at p. 513, quoting 

Laurel Heights I, supra, 47 Cal.3d at p. 404.) The County’s EIR and 

findings met that standard. (See AR:1:104-2:839, 2:807-811, 2:1154, 

6:3118-3119.) 

2. The EIR’s description of the environmental setting complies 
with CEQA.  

Sierra Watch argues that the EIR’s description of the environmental 

setting did not adequately describe environmental conditions in the Tahoe 

Basin, and asserts that the Court must review this claim “de novo.” (Sierra 

Watch’s Opening Brief, pp. 25-26.) That is not the right standard of review. 

The Supreme Court has thrice held that the EIR’s description of the 

environmental setting is reviewed for substantial evidence. (Neighbors for 

Smart Rail, supra, 57 Cal.4th at pp. 447-449; Ebbetts Pass Forest Watch v. 

California Dept. of Forestry and Fire Protection (2008) 43 Cal.4th 936, 

950-951 [rejecting argument that agency’s failure to use a larger geographic 
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area for a cumulative impacts analysis raises “procedural” rather than a 

“factual” issues].) “[A]n agency enjoys the discretion to decide, in the first 

instance, exactly how the existing physical conditions without the project 

can most realistically be measured, subject to review, as with all CEQA 

factual determinations, for support by substantial evidence.” (Communities 

for a Better Environment v. South Coast Air Quality Management Dist. 

(2010) 48 Cal.4th 310, 328 (CBE v. SCAQMD).) 

According to Sierra Watch, the County and MVWP argued at trial 

that the EIR could limit the environmental setting to the Project site. (Sierra 

Watch’s Opening Brief, pp. 31-32.) This falsely characterizes the County’s 

and MVWP’s position. At trial, the County and MVWP stated, accurately, 

that an EIR must “include a description of the physical environmental 

conditions in the vicinity of the project … from both a local and regional 

perspective.” (JA:4:867, quoting CEQA Guidelines, § 15125, subd. (a).)  

Indeed, in this case the Project EIR did not limit its description of 

the environmental setting, or its analysis of impacts, to the Project site’s 

confines. Rather, as the EIR explained, each environmental resource topic 

(Chapters 5 through 18 of the Draft EIR) described the setting with respect 

to that resource. (AR:2:1153, 6:3366.) 

Sierra Watch quotes an excerpt from the EIR’s Project Description 

(Chapter 3) as evidence the environmental setting did not acknowledge the 
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existence of Lake Tahoe. (Sierra Watch’s Opening Brief, p. 34.) Ironically, 

Sierra Watch’s quotation identifies Kings Beach and Tahoe Vista, both 

located in the Tahoe Basin on Lake Tahoe’s north shore. (AR:3:1262, see 

AR:3:1266 [maps showing Lake Tahoe, Kings Beach and Tahoe Vista].)  

Sierra Watch argues that the EIR “omit[ed] information about the 

Tahoe Basin” in its air and water quality analyses. (Sierra Watch’s Opening 

Brief, pp. 33-34.) Neither argument is true. 

a. The EIR’s discussion of the environmental setting for 
water quality complied with CEQA. 

The Draft EIR’s Hydrology and Water Quality Chapter (Chapter 15) 

(AR:3:1633-1664) acknowledged that Lake Tahoe is a significant 

geographical feature in the region, but explained the Project site is 

primarily located within the Martis Creek and Gray Creek-Truckee River 

watersheds, outside of and downstream from the Tahoe Basin. (AR:3:1633-

1635.) Because the Project did not propose development in the Tahoe 

Basin, as shown on Draft EIR Exhibit 15-1 (AR:3:1634), “[t]he project 

does not and would not drain to the Lake Tahoe Basin. Therefore, runoff 

from the project would not cause erosion or contribute urban pollutants to 

the Tahoe Basin, nor affect the clarity or quality of Lake Tahoe in any 

way.” (AR:17:10160; see AR:5:2959-2961 [Draft EIR appendix describing 

sub-watersheds].)  
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The EIR also noted that some Project traffic would drive into the 

Tahoe Basin, but this was “consistent with the total [VMT] that were 

accounted for in the development of the Lake Tahoe Total Maximum Daily 

Load [“TMDL”] pollutant load reduction strategy. As such, all vehicle trips 

up to the VMT threshold standard have already been accounted for in a 

science-based regulatory program that provides a comprehensive strategy to 

achieve Lake Tahoe water quality standards.” (AR:6:3249; see AR:2:807-

811, 2:832-833, 17:10161-10162 [County TMDL implementation], 

20:11117-11119, 11237-11241 [describing how TMDL addresses Lake 

Tahoe water quality; no specific link shown between project’s VMT and 

water quality impacts].) For this reason, the EIR did not – and was not 

required to – provide a detailed description of Lake Tahoe’s water quality. 

(CEQA Guidelines, § 15125, subd. (c) [CEQA only requires describing 

resources “affected by the project”].)  

Sierra Watch disagrees for two reasons. (Sierra Watch’s Opening 

Brief, p. 35.) First, while admitting that the Project does not drain into Lake 

Tahoe or its tributaries, Sierra Watch argues that the EIR ignores “other 

various ways” the Project’s operation will impact the Basin. The only 

example it cites, however, is the Project’s contribution to VMT within the 

Basin. (Ibid.) But the EIR addressed this very issue, concluding that the 

project’s VMT would not result in significant impacts. (AR:6:3118-3119, 
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3174, 3249 [65-70% of Project’s vehicle trips would not enter the Lake 

Tahoe Basin; vehicle trips that would enter the basin already accounted for 

in TMDL regulatory program].) 

Second, Sierra Watch dismisses the EIR’s explanation that project-

generated VMT is consistent with the Lake Tahoe TMDL pollutant load 

reduction strategy as a “red herring.” It is difficult to understand why that is 

so. Elsewhere, Sierra Watch argues that CEQA required the EIR to “discuss 

any inconsistencies between the proposed project and applicable … plans 

for the protection of the … Lake Tahoe Basin.” (Sierra Watch’s Opening 

Brief, p. 30.) If so, then – putting aside the issue of whether the TMDL is 

“applicable” to a project not located in the Tahoe Basin – a discussion of 

the Lake Tahoe TMDL would have been appropriate, and the EIR provided 

it. Sierra Watch’s argument also cannot be squared with the CEQA 

Guidelines, which provides an agency “may determine that a project’s 

incremental contribution to a cumulative effect is not cumulatively 

considerable if the project will comply with the requirements in a 

previously approved plan or mitigation program,” such as water quality 

control plan like the Lake Tahoe TMDL. (CEQA Guidelines, § 15064, 

subd. (h)(3); see also Banning Ranch Conservancy v. City of Newport 
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Beach (2012) 211 Cal.App.4th 1209, 1231 (Banning Ranch I).) 11 

Moreover, the County explained why the project’s in-basin VMT would be 

insignificant even if TMDL was not in place. (AR:2:832-833.) 

b. The EIR’s discussion of the environmental setting for air 
quality complied with CEQA. 

The Draft EIR’s Air Quality chapter (Chapter 11) (AR:3:1531-1557) 

described the Mountain Counties Air Basin, which includes both the 

Project site and the Tahoe Basin. (AR:3:1531.) The EIR explained that 

ambient air quality from the monitoring stations at Truckee and South Lake 

Tahoe are representative of the air quality in the vicinity of the Project, and 

summarized air quality data from these stations from 2010-2013. 

(AR:3:1533[Table 11-2].) Table 11-3 provided a list of the ambient air 

quality standards and attainment status for various air pollutants for the 

                                              

11 Sierra Watch’s citation to the Supreme Court’s decision in CBE v. 
SCAQMD, supra, 48 Cal.4th at p. 320, misses the mark. In that case, the 
lead agency used maximum operating levels allowed under existing permits 
as the “baseline” against which to compare the refinery’s emissions, rather 
than the refinery’s actual emissions. (Id. at p. 322.) “By comparing the 
proposed project to what could happen, rather than to what was actually 
happening,” the agency violated CEQA. (Ibid.) The case does not address 
whether the project’s consistency with a previously approved plan or 
mitigation program is an appropriate method for evaluating a project’s 
cumulative impacts. In fact, adherence to an adopted plan is recognized as 
appropriate CEQA mitigation for cumulative effects. (CEQA Guidelines, § 
15130, subd. (c); Defend the Bay, supra, 119 Cal.App.4th at p. 1276 
[consistency with habitat conservation plan adopted for protected species; 
mitigation upheld].) 
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Placer County portion of the Tahoe Basin. (AR:3:1534.) The Draft EIR also 

noted that mobile-source emissions were calculated based on estimated 

Project-generated vehicle trips and VMT. (AR:3:1542). The Final EIR 

further explained that TRPA’s Regional Transportation Plan estimated the 

Tahoe Basin’s Total VMT to be 1,984,600 for summer 2010. (AR:6:3118.) 

Sierra Watch argues the EIR’s description of the environmental 

setting for air quality was insufficient because it did not provide 

“contextual information” needed to assess the project’s impacts on the 

Tahoe Basin’s air quality. (Sierra Watch’s Opening Brief, p. 37.) Sierra 

Watch fails, however, to identify exactly what information was missing or 

ignored. The only reliable data in the record concerning air quality is in the 

EIR. (AR:3:1533) 12 County’s experts determined the available data was 

representative of the air quality in the region. (AR:3:1533) At most, Sierra 

Watch’s argument reflects a disagreement about how much data is enough. 

That is insufficient reason to overturn the EIR’s conclusion and the 

County’s findings. (NCRA v. MMWD, supra, 216 Cal.App.4th at pp. 639-

643.)  

                                              

12 While monitoring stations were recently installed in Kings Beach and 
Tahoe City, “the data from these stations was not yet considered to be of 
sufficient quality to determine regulatory compliance.” (Ibid.; see 
AR:41:23841 [TRPA Threshold Evaluation Report (2011) noting limited 
monitoring stations in the Tahoe Basin].) 
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c. The EIR provided sufficient information concerning the 
environmental setting.  

An EIR’s description of the environmental setting “shall be no 

longer than is necessary to an understanding of the significant effects of the 

proposed project and its alternatives.” (CEQA Guidelines, § 15125, subd. 

(a); see Clover Valley Foundation v. City of Rocklin (2011) 197 

Cal.App.4th 200, 219 (Clover Valley).) The record reveals the EIR 

provided sufficient information to understand the Project’s impacts. Sierra 

Watch fails to meet its burden to demonstrate otherwise. 

The cases cited by Sierra Watch are distinguishable. First, in Cadiz 

Land Co. v. Rail Cycle (2000) 83 Cal.App.4th 74, the EIR concluded that 

the risk that a proposed landfill would leak, and contaminate the aquifer 

beneath the site, was insignificant. But the EIR did not estimate the volume 

of potable water in the aquifer, and therefore did not provide sufficient 

information to determine whether this risk, albeit small, was worth taking. 

“[T]he public ha[d] a right to know whether a large source of water, which 

may be used for drinking water and other domestic uses, is being subjected 

to potential contamination.” (Id. at p. 94, footnote omitted.) Omitting this 

information resulted in a failure to “disclos[e] to the public and government 

agencies critical information necessary to evaluate the significance of the 

[project’s] impact on a valuable resource….” (Id. at p. 95.)  
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That is not the case here. The EIR described existing traffic levels, 

quantified the volume of traffic that the project would generate (including 

the proportion that would venture into the Tahoe Basin), and evaluated the 

resulting impacts. The analysis included an examination of both congestion 

(level of service, or “LOS”) and VMT, using TRPA’s own criteria for roads 

within TRPA’s jurisdiction. (AR:3:1492-1493 [existing traffic], 1501-1503 

[significance thresholds used by TRPA for both LOS and VMT], 1506-

1508 [trip distribution estimates, including trips south on SR 267 into 

Tahoe Basin], 1511 [traffic at SR 267 / SR 28 intersection would operate at 

acceptable LOS], 1513-1516 [Project would contribute traffic to segment of 

SR 267 between Project entrance and SR 28], 1523-1529 [cumulative 

traffic, including within Tahoe Basin], 6:3118-3119 [estimate of VMT 

generated by Project within Tahoe Basin; discussion of how TRPA used 

VMT metric to analyze other projects in Tahoe Basin].) The Tahoe Basin 

was in compliance with TRPA’s VMT threshold since at least 2007, and in-

Basin VMT was on a downward trend. (AR:41:23881-23882.) Sierra 

Watch cites no contrary evidence. Although Sierra Watch claims the VMT 

information included in the EIR was insufficient, it does identify any other 

data on VMT that ought to have been used, or why the information in the 

EIR was too unreliable. 
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Friends of the Eel River v. Sonoma County Water Agency (2003) 

108 Cal.App.4th 859 is even further afield. There, the EIR for a proposal to 

increase the agency’s diversion of river water failed to disclose the extent to 

which the agency’s historic diversions had harmed protected fish species, 

or a Federal agency’s contemporaneous proposal to reduce diversions as a 

result of that harm. (Id. at pp. 873-875.) The other cases cited by Sierra 

Watch similarly involved instances in which the EIR failed to disclose the 

presence of important resources the project would affect. (Banning Ranch 

II, supra, 2 Cal.5th at pp. 935-939 [project site was within the coastal zone 

and contained resources protected by the Coastal Act, but EIR did not 

identify them]; Galante Vineyards v. Monterey Peninsula Water 

Management Dist. (1997) 60 Cal.App.4th 1109, 1122-1123 [EIR 

mischaracterized agricultural operations in vicinity of proposed dam]; San 

Joaquin Raptor/Wildlife Rescue Center v. County of Stanislaus (1994) 27 

Cal.App.4th 713, 729 [EIR failed to mention on-site wetlands or adjacent 

wildlife preserve].) 

Here, by contrast, the EIR disclosed the Project site’s proximity to 

Lake Tahoe, and analyzed the impacts of the portion of Project traffic 

travelling into the basin. (E.g., AR:6:3118-3119, 2:807-811.) Indeed, the 

County’s analysis of VMT was no different than TRPA’s approach even for 

those projects located within TRPA’s jurisdiction. Against this backdrop, 
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the EIR’s description of the setting was adequate. (CEQA Guidelines, § 

15125, subd. (d); NCRA v. MMWD, supra, 216 Cal.App.4th at pp. 644-645 

[upholding EIR’s description of setting in vicinity of project].) 

Sierra Watch’s reliance on Sierra Club v. State Bd. of Forestry 

(1994) 7 Cal.4th 1215 is also misplaced. There, the Supreme Court held 

that the Board of Forestry mistakenly believed that it lacked the authority to 

require the applicant for two timber harvesting plans to submit information 

concerning the plans’ effects on old-growth-dependent species. As a result 

of the Board’s erroneous view of the limits of its authority, “[the] record 

contained no site-specific data regarding the presence of four old-growth-

dependent species….” (Id. at p. 1236.) 

Here, the County did not take the position that it lacked the authority 

to gather information on the status of VMT in the Tahoe Basin. Rather, the 

County gathered precisely that information, based on its investigation of 

TRPA plans and analyses of other projects. (AR:1:471-472, 2:807-811, 

6:3118-3119.) Even if Sierra Watch had cited contrary data (which it fails 

to do), the County had discretion to rely on the information gathered by its 

consultants, based on information obtained from TRPA’s own files. (NCRA 

v. MMWD, supra, 216 Cal.App.4th at pp. 625-628; Association of Irritated 

Residents v. County of Madera (2003) 107 Cal.App.4th 1383, 1397.) 
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Sierra Watch argues that “prejudice is presumed” when an EIR does 

not include adequate information. Not so. The petitioner bears the burden to 

show that the absence of information was prejudicial. (Neighbors for Smart 

Rail, supra, 57 Cal.4th at p. 463; Pub. Resources Code, § 21005, subd. (b); 

Rominger v. County of Colusa (2014) 229 Cal.App.4th 690, 709 

[“Noncompliance with CEQA’s information disclosure requirements is not 

per se reversible; prejudice must be shown”].) “Insubstantial or merely 

technical omissions are not grounds for relief. [Citation.]” (Neighbors for 

Smart Rail, supra, 57 Cal.4th at p. 463.) As the Supreme Court explained, 

noncompliance with CEQA’s substantive rules is not prejudicial error if 

there is no basis to conclude that a proper analysis “would have produced 

any substantially different information.” (Ibid.; see also Sierra Club v. 

County of Fresno, supra, 6 Cal.5th at p. 515 [“in reviewing an EIR’s 

discussion, we do not require technical perfection or scientific certainty”].) 

Here, Sierra Watch has not carried its burden to show how the County 

failed to comply with CEQA’s information requirements, or to show 

prejudice. 

3. The EIR’s standards of significance and analysis of the 
Project’s potential impacts on the Lake Tahoe Basin complies 
with CEQA and is amply supported. 

Sierra Watch argues that the EIR’s analysis of the Project’s impacts 

on resources within the Tahoe Basin constitutes legal error and is reviewed 



59 

 

“de novo.” (Sierra Watch’s Opening Brief, p. 33.) Sierra Watch misstates 

the standard of review. This claim focuses on standards used by the County 

to determine whether the Project’s impacts were “significant.” “A 

‘threshold of significance’ for a given environmental effect is simply that 

level at which the lead agency finds the effects of the project to be 

significant ….” (Communities for a Better Environment v. California 

Resources Agency (2002) Cal.App.4th 98, 110-111.) As numerous courts 

have held, agencies have discretion to determine the standards they use to 

determine the significance of a project’s impacts. (Save Cuyama Valley v. 

County of Santa Barbara (2013) 213 Cal.App.4th 1059, 1068 (Save 

Cuyama Valley); Mount Shasta Bioregional Ecology Center v. County of 

Siskiyou (2012) 210 Cal.App.4th 184, 204-205 (Mount Shasta); Clover 

Valley, supra, 197 Cal.App.4th at pp. 243-245 [agency has discretion to 

make “policy decision” regarding appropriate threshold]; see CEQA 

Guidelines, § 15064, subd. (b).)  

CEQA requires that an EIR analyze a project’s potential impacts on 

the physical environment and identify ways those impacts can be avoided 

or mitigated. (Pub. Resources Code, § 21002.1.) Here, the EIR met this 

requirement by evaluating the Project’s potential environmental impacts 

within the Project area and throughout the Truckee-Tahoe region, including 

the Tahoe Basin. (AR:6:3110, 3118-3119.) The Draft EIR included the 
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Truckee-Tahoe region within its description of the environmental setting 

for, and evaluated potential impacts within, the Tahoe Basin. (AR:6:3366, 

3526; 15:8570.) The EIR determined that the Project would result in 

significant and unavoidable impacts with respect to cumulative effects on 

light and glare (AR:3:1481-1483), direct and cumulative effect on certain 

intersections and roadway segments (AR:3:1511-1516, 1521-1527), and 

operational GHG emissions (AR:3:1571-1575). The EIR concluded the 

Project’s impacts for all other resource areas, including air and water 

quality impacts, would be less than significant. (AR:2:1166-3:1257; see 

AR:1:117-120, 135 [County findings].) The analysis did not stop at the 

Project boundary, but encompassed the entire region, including the Tahoe 

Basin. Nothing in CEQA required the EIR to separately evaluate the 

Project’s impacts on the Tahoe Basin, as the EIR explained. (AR:6:3366.) 

Sierra Watch claims the DEIR contained “no discussion” of the 

Project’s individual or cumulative impacts on Lake Tahoe Basin’s air or 

water quality. (Sierra Watch’s Opening Brief, p. 41.) Sierra Watch fails to 

accurately portray the EIR. The EIR’s air quality analysis evaluated 

whether the Project would violate or contribute substantially to violation of 

any air quality standard inside or outside the Tahoe Basin. (AR:3:1541.) 

The EIR concluded that project’s air quality impacts within the entire 
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Tahoe-Truckee Region would be less than significant with the 

implementation of mitigation. (AR:3:1543-1557.)  

The Draft EIR also included an extensive analysis of the Project’s 

potential water quality impacts within the entire Tahoe-Truckee Region. 

(AR:3:1633-1664.) As the Draft EIR explained, the Project does not drain 

into Lake Tahoe or its tributaries and therefore would not impact Lake 

Tahoe’s water quality. (AR:3:1633-1635, 1649-1653; see AR:5:2949-2980 

[preliminary drainage plan attached as appendix to Draft EIR showing 

existing and proposed sub-watersheds].) The EIR concluded that the 

Project’s water quality impacts within the entire Tahoe-Truckee Region 

would be less than significant with the implementation of mitigation. 

(AR:3:1649-1664.) 

Sierra Watch does not contest this analysis. Instead, Sierra Watch 

asserts that commenters, including TRPA, informed the County that the 

Draft EIR’s approach was inadequate. (Sierra Watch’s Opening Brief, p. 

42.) This assertion is inaccurate. This is what TRPA’s letter actually said: 

Our respective staffs have engaged in productive discussion 
on how to address these Lake Tahoe Region impacts (referred 
to herein as “in-basin” impacts). We greatly appreciate the 
cooperation and collaboration with Placer County and the 
time and attention expended to explain proposed mitigation 
and other mechanisms that could be applied to address the in-
basin impacts.  

(AR:6:3154-3155.) While TRPA noted there were opportunities to clarify 
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the County’s process and allocation of resources under two mitigation 

measures, the comment letter expressly stated that TRPA did not question 

the Draft EIR’s vehicle trips estimates, and that “TRPA has reviewed and 

no comments on other DEIR chapters.” (AR:6:3155-3156.) The County 

responded to TRPA’s comments by providing additional information on the 

two measures. (AR:6:3158.) TRPA did not object to the County’s responses 

to its comments. As the agency responsible for ensuring the Tahoe Basin’s 

threshold standards are not exceeded, TRPA’s silence is noteworthy. 

(Gentry, supra, 36 Cal.App.4th at p. 1380.)  

Even if TRPA had commented that the EIR’s significance threshold 

and discussion of impacts to the Tahoe Basin was insufficient, the County 

still retained discretion to determine whether TRPA’s VMT standard as an 

appropriate standard of significance under CEQA. (CEQA Guidelines, § 

15064, subd. (b); see NCRA v. MMWD, supra, 216 Cal.App.4th at pp. 625-

628; Citizens for Responsible Equitable Environmental Development v. 

City of Chula Vista (2011) 197 Cal.App.4th 327, 336 (CREED) [lead 

agency has discretion to determine which thresholds to apply]; Association 

of Irritated Residents v. County of Madera, supra, 107 Cal.App.4th at p. 

1397 [lead agency not required to acquiesce to comments from federal 

agency].) “An EIR is an informational document, not a settlement 

agreement or a memorandum of understanding. The lead agency may 
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disagree with the opinions of other agencies.” (Banning Ranch II, supra, 2 

Cal.5th at p. 940.)  

Here, the EIR explained that even though the County chose not to 

use TRPA’s VMT standard as a separate threshold, the Project would not 

cause an exceedance of that standard, using the same information and 

approach that TRPA has applied to other projects located within the basin. 

(AR:6:3118-3119.) The EIR estimated the contribution of project generated 

VMT to the Basin, identified the proportionate increase represented by the 

addition (approximately 0.7 percent), and determined that with the addition 

of the project’s VMT to cumulative VMT within the Tahoe Basin, the basin 

would remain below the VMT threshold. (AR:6:3118-3119; see 

AR:20:11239-11240 [traffic generated by Project would increase basin-

wide VMT by 0.7% on a “peak day”].) The EIR also noted that TRPA had 

not used a consistent approach to evaluate individual projects’ impacts 

based on its VMT threshold, but instead required payment of TRPA’s 

Traffic and Air Quality Mitigation Program to support 

programs/improvements that reduce VMT. (AR:6:3119.) The EIR further 

explained that Mitigation Measure 10-5 would generate permanent, 

ongoing funding to expand transit services, and thus served the same 

function as TRPA’s fee program. (Ibid.)  
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Elsewhere, the EIR explained why Project-related traffic increases 

would not significantly affect air pollution and sediment deposition in Lake 

Tahoe:  

The majority of vehicle-related pollutants that enter Lake 
Tahoe are from vehicle sources within the Lake Tahoe Basin 
(Lahontan and NDEP 2008:72). Airborne fine sediment from 
sources outside the Tahoe Basin, such as the MVWPSP, 
would be deposited before they reach Lake Tahoe (Lahontan 
and NDEP 2008: 53-55). Thus, the 65 to 70 percent of vehicle 
trips associated with the project that would not enter the Lake 
Tahoe Basin would not affect Lake Tahoe water quality. 
Furthermore, project related vehicle trips that would enter the 
Lake Tahoe Basin would be consistent with the total [VMT] 
that were accounted for in the development of the Lake Tahoe 
[TMDL] pollutant load reduction strategy. As such, all 
vehicle trips up to the VMT threshold standard have already 
been accounted for in a science-based regulatory program that 
provides a comprehensive strategy to achieve Lake Tahoe 
water quality standards. 
 
(AR:6:3249.) 
 
Sierra Watch claims that the County was compelled to use TRPA’s 

project-specific thresholds for in-basin projects: 200 daily trips or 1,150 

VMT. This claim is incorrect. As the CEQA Guidelines explain: “The 

determination of whether a project may have a significant effect on the 

environment calls for careful judgment on the part of the public agency 

involved, based to the extent possible on scientific and factual data.” 

(CEQA Guidelines, § 15064, subd. (b); see also Sierra Club v. County of 

Fresno, supra, 6 Cal.5th at p. 514 [“a decision to use a particular 
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methodology and reject another is amenable to substantial evidence 

review”]; CREED, supra, 197 Cal.App.4th at p. 336 [“lead agencies are 

allowed to decide what threshold of significance [they] will apply to a 

project.”].) The courts recognize that differentiating between significant 

and insignificant impacts necessarily involves agency discretion. (Sierra 

Club v. City of Orange, supra, 163 Cal.App.4th at pp. 541-544 [upholding 

significance standards for traffic based on local jurisdictions standards].) 

Moreover, the lead agency has discretion to rely on expert opinion 

concerning the appropriate significance standard to use. (Mount Shasta, 

supra, 210 Cal.App.4th at p. 204; Save Cuyama Valley, supra, 213 

Cal.App.4th at p. 1068.) 

Here, the EIR summarized the approaches used by TRPA and other 

agencies to assess VMT for projects located within and outside the basin. 

(AR:6:3118-3119, see AR:2:810-811.) For two projects that used the 200-

trips-per-day threshold, TRPA concluded the projects’ VMT impacts were 

insignificant because the projects paid TRPA’s Traffic and Air Quality 

Mitigation fee. (AR:6:3118.) These fees support programs that reduce 

VMT, improve air quality, and encourage alternative transit. (Ibid.; see also 

Sierra Club v. TRPA, supra, 916 F.Supp.2d at p. 1137 [describing TRPA’s 

fee program].) While the Project is not subject to TRPA’s fee, the EIR 

identified, and the County approved, mitigation requiring MVWP to 
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provide funding for the same things. (AR:6:3119.) Thus, the County 

required the Project to support transit and other measures to reduce traffic 

and VMT. (AR:1:56, 1:94, 1:184-185, 2:810 [zone of benefit payments to 

support TART, County traffic impact fee, additional payments to support 

transit], 6:3531, 7:3696.)  

Moreover, VMT is not, in itself, an environmental impact, but is 

related to environmental issues, such as air quality, traffic congestion, and 

water quality. (AR:2:807.) TRPA’s Code of Ordinances defines 200 daily 

trips as a “significant increase” that requires preparing a traffic and air 

quality study, and paying TRPA’s fee. (AR:2:831; see AR:6:3155 [TRPA 

letter describing fee program’s application to in-basin projects].) Here, the 

County analyzed in detail traffic and air quality. (AR:3:1485-1558.) 

Moreover, although the County did not require MVWP to pay TRPA’s fee, 

the County instead required MVWP to pay money to support the same 

programs funded by TRPA’s fee. 

Next, Sierra Watch argues that the County did not estimate 

cumulative VMT from the Project in combination with other past, current, 

and probable future projects, citing the contemporaneous Squaw Valley 

Village proposal. (Sierra Watch’s Opening Brief, pp. 43-44.) The argument 

is mystifying. The County estimated in-basin VMT for the Project. 

(AR:6:6118.) The County also estimated in-basin VMT for other possible 
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projects, including the Squaw Valley Village proposal. (AR:2:810-811.) As 

the EIR explained, “[t]he Squaw Valley expansion is accounted for in the 

Truckee TransCAD Model, which was used to develop the cumulative 

forecast in the Draft EIR. Although Squaw Valley is outside the boundary 

of the Truckee Model, the external trip growth through the model area was 

estimated from the buildout land use quantities of the Squaw Valley 

General Plan, which substantially exceeds the land uses proposed at present 

in the Village at Squaw Valley Specific Plan, as well as TRPA’s traffic 

forecasting model....” (AR:6:3372; see AR:3:1521 [describing modeling 

performed to address cumulative traffic impacts], 2:618-619 [traffic 

modeling assumed full build-out under adopted plans].) If anything, the 

analysis was overly conservative. 13 

Sierra Watch offers four arguments why the Court should reject the 

County’s decision not to use TRPA’s threshold standards. These arguments 

misrepresent CEQA, ignore the County’s findings, ignore the evidence 

                                              

13 Sierra Watch slips into a footnote the claim that the EIR underestimated 
the traffic and VMT the Project would generate. (Sierra Watch’s Opening 
Brief, p. 42, fn. 7.) One cited letter (AR:13:7589-7592) addressed a 
different project. The other letter (AR:30:17377-17390, 17403) was 
submitted long after the comment period had ended, so the County could 
have ignored it. (Residents Against Specific Plan 380, supra, 9 Cal.App.5th 
at p. 972.) Moreover, the County responded in detail. (AR:2:610-616.) 
Sierra Watch’s failure to cite the County’s response waives its claim. 
(Defend the Bay, supra, 119 Cal.App.4th at pp. 1265-1266.) 
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supporting those findings, and disregard the deference to which those 

findings are entitled. 

First, Sierra Watch objects to the County’s reference to the Project’s 

transit-related mitigation measures (10-5a and 10-5b) that will reduce the 

Project’s VMT. It is undisputed, however, that these measures will reduce 

the Project’s traffic, and thus reduce Tahoe Basin VMT (AR:2:612, 2:619, 

2:832, 6:3119, 6:3158, 7:3657-3658), even if their “effectiveness cannot be 

easily quantified.” (AR:2:810; see AR:6:3119 [TRPA does not quantify 

effectiveness of transit-related measures].) 14 Even TRPA, in imposing its 

fee on in-Basin projects, does not quantify the VMT reductions that will 

result, and in fact there is no reliable way to do so. (AR:6:3119.) Sierra 

Watch’s argument therefore amounts to a demand that the County quantify 

something that not even TRPA quantifies. 15 

                                              

14 Sierra Watch cites Lotus v. Department of Transp. (2014) 223 
Cal.App.4th 645, 653-654 and Ukiah Citizens for Safety First v. City of 
Ukiah (2016) 248 Cal.App.4th 256, 264 (Ukiah Citizens), for the 
proposition that an agency cannot cite mitigation measures as a means of 
foregoing analysis. (Sierra Watch’s Opening Brief, p. 45.) But the County 
did not point to Mitigation Measures 10-5a and 10-5b and stop there. 
Rather, the County noted, correctly, that these measures would fund transit, 
just like TRPA’s fee program. (AR:6:3119.) 
15 Any suggestion that MVWP had to pay TRPA’s fee, in addition to the 
County’s other fees, is moot. After the County approved the Project, 
MVWP and the California Attorney General agreed that MVWP would pay 
$385,612 to TRPA’s air quality mitigation fund. This amount was based on 
TRPA’s fee program, applied to the portion of Project traffic that would 
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Second, Sierra Watch cites two comment letter from lawyers and a 

scientific article as evidence that the record does not support the County’s 

conclusion regarding the Project’s VMT impacts. (Sierra Watch’s Opening 

Brief, p. 46, citing AR:6:3156-3157, 29:16765-16772 and 30:17436-

17446.) The first letter – TRPA’s letter commenting on the Draft EIR 

(AR:6:3154-3157) – did not state, or event suggest, that the Project would 

impact the Basin’s air or water quality, much less impair TRPA’s plans. 

(Ibid.)  

The article cited by Sierra Watch (AR:30:17436-17446) does not 

discuss the Project. General studies that do not address the project are not 

substantial evidence of potential impacts. (Save the Plastic Bag Coalition v. 

City of Manhattan Beach (2011) 52 Cal.4th 155, 171-172.)  

Sierra Watch cites the Attorney General’s letter for the proposition 

that, at the time the County approved the Project, the Tahoe Basin “was 

dangerously close to reaching TRPA’s cumulative threshold for VMT.” 

                                              

travel into the Tahoe Basin. (George Decl. Exh. C.) An argument “should 
be dismissed as moot when the occurrence of events renders it impossible 
for the … court to grant [petitioner] any effective relief.” (Cucamongans 
United for Reasonable Expansion v. City of Rancho Cucamonga (2000) 82 
Cal.App.4th 473, 479.) TRPA’s fee has been upheld as adequate mitigation. 
(Sierra Club v. TRPA, supra, 916 F.Supp.2d at pp. 1137-1142.) MVWP has 
voluntarily agreed to pay the fee for the portion of its traffic that will travel 
into the Tahoe Basin. An order requiring MVWP to pay this fee would 
therefore be pointless.  
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(Sierra Watch Opening Brief, p. 30, citing AR:29:16772.) Sierra Watch 

mischaracterizes the letter. It states: “It is entirely conceivable that when 

combined with these other projects, [TRPA’s] VMT threshold for the basin 

will be exceeded.” The AG’s comment did not address the Basin’s 

environmental carrying capacity at all, but only one of TRPA’s many 

thresholds designed to improve the Basin’s air quality and indirectly 

improve Lake Tahoe’s water quality. (Id.; see AR:3:1501.) The County 

responded by explaining why the Project’s contribution to VMT in the 

Basin was consistent with TRPA’s Regional Plan to achieve all its 

thresholds – and would contribute less VMT to the Basin than TRPA had 

assumed when it adopted its Regional Plan and the Lake Tahoe TMDL. 

(AR:6:3249; see AR:2:807-811, 2:832-833, 17:10161-10162.) The record 

contains no contrary evidence. Thus, although not required to do so 

(Residents Against Specific Plan 380, supra, 9 Cal.App.5th at p. 972), the 

County responded (AR:29:16765, 16771-16772), explaining why the 

comments did not alter its conclusions in the Final EIR. (AR:2:807-811, 

831-893.) CEQA requires no more. 

Even under the non-deferential “fair argument” standard of review 

applicable to negative declarations, absent a factual foundation in the 

record, “dire predictions by nonexperts regarding the consequences of a 

project do not constitute substantial evidence.” (Joshua Tree Downtown 
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Business Alliance v. County of San Bernardino (2016) 1 Cal.App.5th 677, 

690-691 (Joshua Tree), quoting Gentry, supra, 36 Cal.App.4th at p. 1417.) 

The letters cited by Sierra Watch were not written by experts, much less 

experts on VMT or potential VMT impacts on Tahoe Basin. (AR:29:16741, 

16753, 16781, 30:17322.) “[I]nterpretation of technical or scientific 

information requires an expert evaluation. Testimony by members of the 

public on such issues does not qualify as substantial evidence.” (Joshua 

Tree, supra, 1 Cal.App.5th at pp. 690-691, quoting 1 Kostka & Zischke, 

Practice Under the Cal. Environmental Quality Act (2d ed. 2015) (“Practice 

Under CEQA”) § 6.42, p. 6-46.2.) 

Cleveland I, supra, 3 Cal.5th 497 is on point. In that case, the 

petitioners, joined by the California Attorney General, argued that the San 

Diego Association of Governments (“SANDAG”) was required adopt a 

Governor’s Executive Order as a measure of significance, or adopt that 

target as a goal. (Id. at pp. 513-514.) The Supreme Court rejected this 

argument, holding that SANDAG did not abuse its discretion by declining 

evaluate the plan’s consistency with the executive order’s goals because 

they were not binding on the SANDAG. (Id. at pp. 514-516.) The Court 

found that the EIR sufficiently informed the public, based on the 

information available at the time, about the regional plan’s GHG emissions, 
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and its potential inconsistency with state climate change goals. (Ibid.) The 

same is true here. 

Third, Sierra Watch repeats its claim that the County took the 

position that it did not need to analyze the Project’s impacts on the Tahoe 

Basin because the “project does not occur in the Basin and is not under the 

jurisdiction of TRPA.” (Sierra Watch’s Opening Brief, pp. 46.) The County 

did not take that position. As noted above, the EIR analyzed the Project’s 

impacts without regard to jurisdictional boundaries. 

Fourth, Sierra Watch states that, while the County was not required 

to use TRPA’s thresholds, the EIR violated CEQA by not determining 

whether the Project’s VMT would significantly hinder TRPA’s plans for 

restoring the Tahoe Basin. (Sierra Watch’s Opening Brief, pp. 47-49.) Not 

so. Based on the modeling used to analyze transportation and air quality, 

the EIR estimated the Project’s contribution to VMT in the Tahoe Basin 

(AR:6:3118-3119, 7:4056-4057), and the County determined the project’s 

VMT would not exceed TRPA’s VMT threshold standard. The County did 

not, however, use VMT as a metric to assess impacts, nor was it required to 

do so. As the Supreme Court has explained, while an agency must consider 

regional effects, the agency is not “required to conduct an exhaustive 

analysis of all conceivable impacts a project may have in areas outside its 
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geographical boundaries.” (Save the Plastic Bag Coalition v. City of 

Manhattan Beach, supra, 52 Cal.4th at p. 173.)  

The primary case relied upon by Sierra Watch provides a 

counterpoint. In Banning Ranch II, supra, the project was in the coastal 

zone and required a coastal development permit. The site contained ESHA, 

where development was generally prohibited. Coastal Commission staff 

asked the city to identify potential ESHA. The city declined. The Court 

held the city violated CEQA by failing to integrate its CEQA process with 

the Coastal Act. (2 Cal.5th at p. 936.)  

In this case, by contrast, the Project required no permit from TRPA, 

and there was no parallel permitting process to “integrate.” The County 

consulted early and often with TRPA. (AR:6:3372-3373, 3467.) Moreover, 

even though the Project was not within TRPA’s jurisdiction, the County 

disclosed the Project’s potential effect on TRPA’s basin-wide VMT 

threshold. (AR:6:3118-3119.) Even Banning Ranch II requires no more. (2 

Cal.5th at p. 938.) Indeed, in Banning Ranch II, the Court noted that courts 

“must be careful not to second-guess good faith efforts to coordinate 

environmental review.” (Id. at 942, fn. 10.) Here, despite finding TRPA’s 

VMT threshold did not apply to the Project, the EIR estimated in-basin 

VMT and responded in detail to comments questioning that analysis 

(AR:6:3118-3119, 3158), including belated post-Final EIR comments 
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(AR:2:807-811, 2:831-832). These efforts amount to precisely the sort of 

good-faith effort called for by Banning Ranch II. 

In the end, Sierra Watch’s complaint lies not with the information in 

the EIR, but with its conclusions. Under CEQA, “[a] public agency may 

choose between differing expert opinions, and may also properly rely upon 

the opinion of its staff in reaching decisions.” (Center for Biological 

Diversity v. California Dept. of Forestry and Fire Protection (2014) 232 

Cal.App.4th 931, 948 (CBD v. CalFire).) The Court must uphold the EIR 

where, as here, substantial evidence supported the analysis, even if an 

“‘opposite conclusion would have been equally or more reasonable.’” 

(Sierra Club v. County of Fresno, supra, 6 Cal.5th at p. 512, quoting 

Vineyard Area Citizens, supra, 40 Cal.4th at p. 435; see also Citizens of 

Goleta Valley v. Board of Supervisors (1990) 52 Cal.3d 553, 564 [same]; In 

re Bay-Delta Programmatic Environmental Impact Report Coordinated 

Proceedings (2008) 43 Cal.4th 1143, 1162 [same].) 

4. The County’s responses to belated comments confirmed the 
EIR’s conclusions. 

Sierra Watch attacks the responses prepared by the County’s experts 

after the County published the Final EIR, and attempts to portray these 

responses as a “last-minute” attempt to patch holes in the EIR. According 

to Sierra Watch, the responses conceded a connection between VMT and 
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Lake Tahoe’s clarity. (Sierra Watch’s Opening Brief, pp. 49-52.) False. The 

responses explained how and why TRPA monitors basin-wide VMT. 

(AR:2:807-811.) TRPA originally established this goal to address air 

quality, but the goal also serves as a “surrogate” for other environmental 

conditions, including traffic congestion and Lake Tahoe water quality (due 

to vehicle exhaust deposition). (AR:2:807-808, 6:3118.) As the County’s 

expert explained, “[t]he connection between VMT and Lake clarity is 

important … but a link between a specific number of VMT and attainment 

of Lake clarity goals is difficult to determine.” (AR:2:809; see also 

AR:20:11240 [no specific link between a project’s VMT and Lake Tahoe 

water quality can be shown].) The EIR’s LOS analysis provided a “better 

metric” than VMT for evaluating the Project’s transportation impacts, 

including those in the Tahoe Basin. (AR:2:807.) The responses also 

provided additional information regarding cumulative VMT basin-wide and 

confirmed the EIR’s conclusions. (AR:2:807-811; see AR:6:3118-3119, 

7:4056-4057.)  

Sierra Watch cites four reasons why it believes the responses were 

insufficient. None has merit. 

First, contrary to Sierra Watch’s claims, the further explanation 

confirmed the EIR’s analysis. The Board’s CEQA findings incorporated the 

expert’s post-Final EIR responses to comments, including the discussion of 
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TRPA’s VMT threshold. (AR:1:102, 1:115.) Both the EIR and the post-EIR 

responses provided information on the Project’s contribution to VMT in the 

Tahoe Basin because commenters asked for this information; neither 

purported to apply a new “significance threshold” based on VMT.  

Second, contrary to Sierra Watch’s claims, substantial evidence 

supported the EIR’s conclusion that the Project would have no significant 

impacts to the Tahoe Basin. The County’s consultant estimated cumulative 

VMT “from all sources”: existing VMT + Project VMT + VMT from other 

foreseeable development. The total would not exceed TRPA’s basin-wide 

VMT threshold. (AR:2:807-811, 831-833, 6:3118-3119.) Sierra Watch 

argues that the County’s VMT estimate was “unreliable,” citing 

discrepancies between this EIR and an analysis prepared for the Tahoe City 

Area Plan. 16 As the traffic consultant for both the County and TRPA 

explained, however, this supposed “discrepancy” did not affect the bottom 

line: “even if the [Project’s] 13,745 VMT is added” to estimated VMT in 

                                              

16 Sierra Watch cites Vineyard Area Citizens, supra, 40 Cal.4th at p. 443, to 
suggest the County erred in citing the Placer County Tahoe Basin Area Plan 
and Tahoe City Lodge Project Draft EIR/EIS’s VMT estimates because the 
County did not include all the background data in its post-EIR responses. 
Here, unlike Vineyard, the County did not tier from that EIR/EIS, or 
incorporate by reference the EIR/EIS. Rather, the County’s consultant 
simply explained why both the Project EIR, and the Area Plan EIS/EIR, 
supported the same conclusion: that TRPA’s basin-wide VMT standard 
would not be exceeded. Thus, Vineyard Area Citizens is inapposite.  
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the Tahoe City Area Plan, the sum was still below TRPA’s basin-wide 

threshold. (AR:2:811.) Indeed, every estimate of VMT – including those 

cited by Sierra Watch – concluded that TRPA’s basin-wide VMT threshold 

standard would not be exceeded. (AR:2:821-822, 29:16749-16750.)  

Third, the County added together all existing and foreseeable VMT 

sources, and compared that sum to TRPA’s basin-wide goal. The 

consultant’s VMT estimate matched up perfectly with how TRPA applies 

the VMT threshold standard: basin-wide. While Sierra Watch claims that 

the County had to use TRPA’s “200 car trips or 1,150 VMT” threshold, 

even TRPA has not consistently applied these thresholds. (AR:2:810-811, 

6:3118-3119.) As the EIR and the post-EIR responses explained, LOS 

remained a “better metric” to assess impacts. (AR:6:3118, 2:807.) This 

decision is entitled to deference. 

Finally, Sierra Watch argues that the post-Final EIR responses do 

not count because they had to be in the EIR itself. But these responses 

addressed comments submitted after the County released the Final EIR. If 

the responses were prepared after the Final EIR was published, that was 

only because the comments were, too. (AR:1:264-267.) Moreover, the EIR 

addressed these issues (AR:6:3118-3119, 6:3465-3467), and the post-final 

responses merely expanded upon the EIR. In Ukiah Citizens, supra, 248 

Cal.App.4th at p. 266, by contrast, the city prepared an “addendum” to add 
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an analysis that, under the CEQA Guidelines, should have been in the EIR, 

and the city did so after it had approved the project. That was not true here; 

information on VMT appeared in the EIR, and the post-EIR staff report 

merely provided further elaboration. 

B. Revisions to the EIR’s analysis of GHG emissions did not oblige 
the County to recirculate the Draft EIR. 

Sierra Watch argues the County violated CEQA by declining to 

recirculate the Draft EIR based on revisions to the analysis of the Project’s 

GHG emissions. (Sierra Watch’s Opening Brief, pp. 52-60.) As the trial 

court found (JA:6:1363), Sierra Watch is mistaken. 

1. The “substantial evidence” standard of review applies to 
Sierra Watch’s claim. 

Sierra Watch concedes that the deferential “substantial evidence” 

standard of review applies to its claim that the County violated CEQA by 

declining to recirculate the Draft EIR. (Sierra Watch’s Opening Brief, p. 

26.) Sierra Watch fails, however, to describe accurately that standard. 

Case law uniformly holds that the “substantial evidence” standard 

applies to a claim that the agency had to recirculate a Draft EIR for another 

round of public review. (Laurel Heights Improvement Assn. v. Regents of 

the University of Cal. (1993) 6 Cal.4th 1112, 1135 (Laurel Heights II); 

CBD v. CalFire, supra, 232 Cal.App.4th at p. 949.) The agency’s decision 

“is given ‘substantial deference’ and is presumed ‘to be correct.’” (Treasure 
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Island, supra, 227 Cal.App.4th at p. 1064, quoting Western Placer Citizens 

for an Agricultural and Rural Environment v. County of Placer (2006) 144 

Cal.App.4th 890, 903 (Western Placer Citizens).)  

This Court’s recent decision in South County Citizens, supra, 221 

Cal.App.4th 316 is particularly instructive. In that case, the appellant – 

referred to in the decision as “Smart Growth” – argued that county staff’s 

identification of a new alternative, after Final EIR publication, triggered the 

duty to recirculate the document. As the Court explained: 

[R]ecirculation is not required simply because new 
information is added. As the California Supreme Court 
observed in Laurel Heights Improvement Assn. v. Regents of 
University of California (1993) 6 Cal.4th 1112 [26 Cal. Rptr. 
2d 231, 864 P.2d 502] (Laurel Heights II), “the final EIR will 
almost always contain information not included in the draft 
EIR” given the CEQA statutory requirements of circulation of 
the draft EIR, public comment, and response to these 
comments prior to certification of the final EIR. (6 Cal.4th at 
p. 1124.) But “[r]ecirculation was intended to be an 
exception, rather than the general rule.” (Id. at p. 1132.) 
 
[¶] … ]¶] 
 
Smart Growth bears the burden of proving a double negative, 
that the County’s decision not to revise and recirculate the 
final EIR is not supported by substantial evidence. (Western 
Placer Citizens, supra, 144 Cal.App.4th at p. 903; Sierra 
Club v. County of Napa, supra, 121 Cal.App.4th at p. 1497.) 
That is, Smart Growth must demonstrate that there is no 
substantial evidence to support a determination that the staff 
alternative was not significant new information. ([CEQA] 
Guidelines, § 15088.5, subd. (a)(3).) For the staff alternative 
to be significant new information, it must be feasible; it must 
be considerably different from other alternatives previously 
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analyzed; it must clearly lessen the significant environmental 
impacts of the proposed project; and the project’s proponents 
must decline to adopt it. (Ibid.) Smart Growth has the burden 
to demonstrate that there is no substantial evidence to support 
a negative finding on any of these factors in order to establish 
that the County abused its discretion in failing to recirculate 
the EIR. 
 
“As with all substantial evidence challenges, an appellant 
challenging an EIR for insufficient evidence must lay out the 
evidence favorable to the other side and show why it is 
lacking. Failure to do so is fatal. A reviewing court will not 
independently review the record to make up for appellant's 
failure to carry his burden. [Citation.]” (Defend the Bay v. 
City of Irvine (2004) 119 Cal.App.4th 1261, 1266 [15 Cal. 
Rptr. 3d 176].) 
 
(South County Citizens, supra, 221 Cal.App.4th at pp. 328, 
330; see also Mount Shasta, 210 Cal.App.4th at pp. 216-221; 
Western Placer Citizens, supra, 144 Cal.App.4th at p. 902; 
NCRA v. MMWD, supra, 216 Cal.App.4th at p. 655.) 17 
 
2. Sierra Watch fails to meet its burden to show that no 

substantial evidence supported the County’s decision not to 
recirculate the Draft EIR. 

Sierra Watch claims that revisions to the EIR’s GHG analysis 

required recirculation because they “revealed that the Project’s climate 

impacts were different and more severe [and] exposed the DEIR as 

fundamentally inadequate.” (Sierra Watch’s Opening Brief, p. 53.) This 

claim is incorrect. 

                                              

17 Sierra Watch cites neither South County Citizens, nor Mount Shasta, nor 
Western Placer Citizens, nor NCRA v. MMWD. 
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Recirculation is required where “significant new information” is 

added to the EIR after the comment period closes, prior to certification. 

(Pub. Resources Code, § 21092.1; CEQA Guidelines, § 15088.5; see 

AR:6:3103.) “New information” is “significant” only if “the EIR is 

changed in a way that deprives the public of a meaningful opportunity to 

comment upon a substantial adverse environmental effect of the project or a 

feasible way to mitigate or avoid such an effect … that the project’s 

proponents have declined to implement.” (CEQA Guidelines, § 15088.5, 

subd. (a).) The information triggering the obligation to recirculate the Draft 

EIR includes: 

(1) A new significant environmental impact would result from the 

project or from a new mitigation measure proposed to be 

implemented. 

(2) A substantial increase in the severity of an environmental impact 

would result unless mitigation measures are adopted that reduce 

the impact to a level of insignificance. 

(3) A feasible project alternative or mitigation measure considerably 

different from others previously analyzed would clearly lessen 

the significant environmental impacts of the project, but the 

project's proponents decline to adopt it. 
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(4) The draft EIR was so fundamentally and basically inadequate 

and conclusory in nature that meaningful public review and 

comment were precluded. [Citation.] 

(Ibid.) 

Here, the revisions to the GHG analysis (AR:6:3075-3082) did not 

trigger the duty to recirculate the Draft EIR. The Draft EIR evaluated GHG 

emissions both quantitatively (comparison to numeric thresholds) and 

qualitatively (consistency with GHG targets). In doing so, the DEIR used a 

dual threshold recommended by the local air district to determine whether 

the Project’s GHG emissions would be significant. (AR:3:1566-1567, 

7:3661-3662, 63:37998; see Rodeo Citizens Assn. v. County of Contra 

Costa (2018) 22 Cal.App.5th 214, 228 (Rodeo Citizens) [given its 

“substantial expertise,” air district’s endorsement of GHG analysis was 

substantial evidence of its adequacy].) Under this dual threshold, emissions 

below 1,100 metric tons of carbon dioxide equivalent per year (“MT 

CO2e/year”) were considered insignificant. If above this threshold, 

emissions were measured against an efficiency metric derived from the 

California Air Resources Board’s (“CARB’s”) Scoping Plan: 21.7% below 

“business as usual” (“BAU”). (AR:3:1567.)  

Sierra Watch claims that the Draft EIR “assumed that climate 

impacts would be insignificant if the Project met AB 32’s statewide 
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reduction target.” (Sierra Watch’s Opening Brief, p. 54.) This claim is false. 

As stated above, the Draft EIR’s conclusion was not limited to a qualitative 

analysis. (AR:3:1567, 1571, 1574 [impact found potentially significant 

because the Project would “generate substantial GHG emissions, and 

because it is not known if the project would be consistent with future GHG 

reduction targets”], 1575 [impact found potentially significant and 

unavoidable because “it would be speculative to determine that GHG 

impacts … would be feasibly mitigated to adopted GHG targets,” and 

because the Project “would emit a substantial level of GHG emissions”].)  

After the DEIR was published, the Supreme Court in Center for 

Biological Diversity v. California Department of Fish and Wildlife (2015) 

62 Cal.4th 204 (Newhall) held that the numeric threshold – 1,100 MT 

CO2e/year – was fine. (Id. at pp. 230-231.) The Court also held, however, 

that an efficiency analysis requires an evidentiary basis to translate the 

Scoping Plan’s statewide goals into a target applicable to a specific project. 

(Id. at pp. 225-229; see also Golden Door Properties, LLC v. County of San 

Diego (2018) 27 Cal.App.5th 892, 895-896 [describing Supreme Court’s 

ruling].)  

In response to Newhall, and again following recommendations from 

the local air district (AR:6:3122-3123), the Final EIR dropped the 

efficiency metric as a threshold. That was because CARB’s Scoping Plan 
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did not provide the information necessary to forge such an evidentiary link. 

(AR:6:3075-3076, 6:3122-3124.) Thus, based on the Scoping Plan’s 

limitations, that “potential pathway[] to compliance” (Newhall, supra, 62 

Cal.4th at p. 229) was unavailable.  

The Final EIR retained, however, the same conclusion that appeared 

in the Draft EIR: that emissions were above the numeric threshold (1,100 

MT CO2e/year); that there was no way to determine conclusively that the 

Project would comply an applicable efficiency metric; and that the impact 

was therefore significant. (E.g., AR:6:3134, 3136 [“it would be speculative 

to determine that GHG impacts … would be feasibly mitigated to adopted 

GHG target levels”].) Prior to Newhall, such a target was available: 21.7% 

below BAU as of the year 2020 (derived from CARB’s Scoping Plan). 

After Newhall, this particular target went away. In both the Draft and Final 

EIRs (that is, both before and after Newhall), there was uncertainty about 

what future efficiency targets might be, and whether the project could 

comply with them. And both the Draft and Final EIRs identified this impact 

as significant. Given the Project’s 20-year buildout, the County acted 

within its discretion in refraining from speculation. (Rodeo Citizens, supra, 

22 Cal.App.5th at p. 226 [“EIR is required to evaluate a particular 

environmental impact only to the extent it is ‘reasonably feasible’ to do 

so”].) “If, after thorough investigation, a lead agency finds that a particular 
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impact is too speculative for evaluation, the agency should note its 

conclusion and terminate discussion of the impact.” (CEQA Guidelines, § 

15145; see Ebbetts Pass Forest Watch v. Department of Forestry and Fire 

Protection (2004) 123 Cal.App.4th 1331, 1363-1364 [EIR did not need to 

speculate about potential impacts of site-specific herbicide use; general 

discussion sufficed].) 

The Final EIR also retained the numeric threshold: 1,100 MT 

CO2e/year. (AR:6:3129-3130.) The Final EIR did not alter this threshold, or 

adopt a “new” threshold, as Sierra Watch claims. (Sierra Watch’s Opening 

Brief, p. 54.) Nor did the conclusion change; estimated emissions remained 

above this threshold and therefore significant. (AR:6:3128-3134.)  

Sierra Watch claims that the Final EIR “revealed that the Project 

would cause far more severe climate impacts than the DEIR had previously 

disclosed.” (Sierra Watch’s Opening Brief, p. 55.) This claim 

mischaracterizes what the Draft EIR actually said. The Draft EIR did not 

conclude that impacts would be less than significant in 2020, but significant 

thereafter. (AR:3:1571-1575; see AR:6:3134-3136.) Rather, the Draft EIR 

compared GHG at full buildout to the numeric threshold, performed the 

efficiency analysis based on a hypothetical 2020 buildout, and discussed 

GHG significance at full buildout. (AR:3:1571-1574.) The Draft EIR then 

concluded that the impact was significant because the Project would 
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generate GHG emissions exceeding the numeric threshold (1,100 MT 

CO2e/year), and might not be consistent with future GHG reduction targets. 

(AR:3:1575.) The Draft EIR reached a single conclusion on the 

significance of GHG emissions for the entire project, as required by CEQA. 

(AR:3:1575; see AR:15:8537 [“threshold applies to the proposed project 

and not to its component pieces”].)  

Sierra Watch characterizes comparing operational GHG emissions 

with the numeric threshold as “significant new information.” (Sierra 

Watch’s Opening Brief, p. 55.) The problem with this argument is two-fold. 

First, this information appeared in the Draft EIR, so the revised analysis in 

the Final EIR was not “new.” (AR:3:1571 [Table 12-2].) Rather, the Final 

EIR updated the GHG analysis in light of the Newhall decision. 

(AR:6:3077-3080, 6:3131-3134; see Western Placer Citizens, supra, 144 

Cal.App.4th at p. 905 [revisions showed that “CEQA fulfilled its 

purpose”].)  

Second, although the County revised its GHG emissions estimate, 

the updated calculations showed that emissions would be 5,438 MT 

CO2e/year lower than the Draft EIR’s estimate, mainly due to the local 

utility’s shift towards renewable energy. (AR:6:3078; see AR:6:3132-3134 

[revised GHG emissions estimate, including explanation].)  



87 

 

Sierra Watch disparages the County’s explanation for not 

recirculating the Draft EIR as mere “excuses.” (Sierra Watch’s Opening 

Brief, pp. 55-57.) This attack falls far short of meeting Sierra Watch’s 

burden to show that no substantial evidence supported the County’s 

decision. (South County Citizens, supra, 221 Cal.App.4th at p. 330.)  

The Final EIR explained in detail why the revisions to the GHG 

analysis did not require recirculation. (AR:6:3103-3105, 3128-3129; see 

AR:14:8037-8039, 8238-8239, 15:8537.) Sierra Watch does not cite this 

explanation. “‘As with all substantial evidence challenges, an appellant 

challenging an EIR for insufficient evidence must lay out the evidence 

favorable to the other side and show why it is lacking. Failure to do so is 

fatal.’” (Tracy First v. City of Tracy (2009) 177 Cal.App.4th 912, 934 

(Tracy First), quoting Defend the Bay, supra, 119 Cal.App.4th at pp. 1265-

1266.) Sierra Watch therefore “forfeit[s]” its claim that the County should 

have recirculated the Draft EIR. (Tracy First, supra, 177 Cal.App.4th at p. 

935.) 

In any event, the Final EIR explained why recirculation was not 

required. The Draft EIR followed “a methodology used throughout 

California for consideration of significant greenhouse gas effects” 

(AR:6:3105) – an approach that tracked air district guidance. In the Final 

EIR, the County revised its analysis to be consistent with the Supreme 
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Court’s decision in Newhall, but the revised analysis did not result in a new 

or substantially more severe significant impact. (Ibid.) “The Draft EIR’s 

significance conclusions remain[ed] unchanged.” (AR:6:3123.) Both the 

Draft and Final EIRs estimated the project’s GHG emissions, and found 

that the emissions were significant because they exceeded the numeric 

threshold – 1,100 MT CO2e/year – and because compliance with efficiency 

targets based on CARB’s Scoping Plan was uncertain. (AR:3:1571-1574; 

6:3123-3128.) 

Silverado Modjeska Recreation and Park Dist. v. County of Orange 

(2011) 197 Cal.App.4th 282 is on point. In that case, new information 

regarding a protected species’ presence in the project’s vicinity did not 

require recirculation because previous EIRs already disclosed that the 

species might be present, and the public had already weighed in on this 

very issue. (Id. at pp. 305-307.) “Where, as here, new information does not 

materially implicate the public’s right to participate, it cannot justify 

prolonging the environmental review process.” (Id. at p. 308; see CBD v. 

CalFire, supra, 232 Cal.App.4th at p. 950 [recirculation required only 

where public was “deprived of a meaningful opportunity to comment”]; 

Clover Valley, supra, 197 Cal.App.4th at pp. 219-224 [information 

regarding cultural resources on property did not require recirculation 

because it merely expanded on information already in Draft EIR]; Fort 
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Mojave Indian Tribe v. California Department of Health Services (1995) 38 

Cal.App.4th 1574, 1605-1606 [designation of “critical habitat” was not 

“significant new information” where EIR analyzed physical impacts to 

species and its habitat].) 

Sierra Watch argues the Final EIR disclosed a new significant 

impact in the short term, prior to the year 2020. (Sierra Watch’s Opening 

Brief, pp. 56-57.) Sierra Watch cites the EIR’s GHG emissions estimate at 

full build-out. (Id., citing AR:6:3131-3133.) Sierra Watch fails to 

acknowledge that the Draft EIR had used 2020 as a benchmark because that 

corresponded with an emission reduction target reflected in CARB’s 

Scoping Plan. (AR:6:3120.) Both the Draft and Final EIRs also stated, 

however, that the Project would not be completed by 2020. (AR:3:1291-

1292 [first phase would commence in 2018; build-out would take an 

estimated 20 years], 3:1571-1572 [analysis of GHG emissions assumes that 

full build-out will occur in approximately 2033], 6:3120 [emissions 

estimate assumed build-out would occur by 2020, although Project would 

require many years to be constructed].) 18 Thus, the “pre-2020 emissions” 

upon which Sierra Watch focuses will not, in fact, occur. 

                                              

18 There is irony in Sierra Watch’s focus on pre-2020 emissions. The Draft 
EIR estimated that the first phase of construction would commence in May 
2018. (AR:3:1291-1292.) In the real word, however, construction has not 
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The primary case relied upon by Sierra Watch – American Canyon 

Community United for Responsible Growth v. City of American Canyon 

(2006) 145 Cal.App.4th 1062 – is distinguishable. There, the court found 

that expanding a shopping center could increase peak traffic in ways that 

the city had not analyzed. (Id. at pp. 1075-1081.) Here, by contrast, the 

Draft EIR estimated operational GHG emissions, compared those emissions 

to the numeric threshold, and concluded the emissions were significant 

because they exceeded this threshold. (AR:3:1571, 1574, 1575; see CEQA 

Guidelines, § 15064.4, subd. (b)(2).) Aside from the downward adjustment 

in the GHG emissions estimate, none of that changed in the Final EIR. 

(AR:6:3132-3136.) 19 In short, the Final EIR reflected “a different 

presentation of the same results.” (AR:95:56836; see AR:6:3105 [the 

changes “address … modifications to the proposed project and … Supreme 

                                              

started. That is because, as often occurs, it is impossible to obtain 
construction financing while CEQA litigation remains pending. (2 Kostka 
& Zischke, Practice Under CEQA, § 23.86, p. 1228 [“lenders may be 
unwilling to provide construction funding or other project-related loans 
while an action is pending”].) Thus, Sierra Watch is at least partly 
responsible for this delay. The practical consequence is that, as of February 
2019, the project has resulted in zero GHG emissions.  
19 As Sierra Watch notes, total GHG emissions were revised downward in 
the Final EIR, but this revision did not change the significance conclusion. 
(AR:6:3132-3133.) 
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Court rulings on CEQA issues that were published after the Draft EIR was 

released.”].) 

Sierra Watch contradicts itself by claiming first that the Draft EIR 

presented only the “raw data” on GHG emissions, and second that the Draft 

EIR contained only a “bare conclusion.” (Sierra Watch’s Opening Brief, pp. 

56-57.) Neither claim is true. The Draft EIR provided the data, analyzed it, 

and reached a conclusion supported by that analysis. (AR:3:1571-1575. 

Compare Santiago County Water Dist. v. County of Orange (1981) 118 

Cal.App.3d 818, 831 [conclusion that gravel mine would not affect water 

supplies unsupported by any analysis].)  

Finally, Sierra Watch’s reliance on Mountain Lion Coalition v. Fish 

& Game Com. (1989) 214 Cal.App.3d 1043 (Mountain Lion) is misplaced. 

That decision has been codified at CEQA Guidelines section 15088.5, 

subdivision (a)(4), which requires recirculating an EIR that “was so 

fundamentally and basically inadequate and conclusory in nature that 

meaningful public review and comment were precluded.” (Clover Valley, 

supra, 197 Cal.App.4th at p. 224.) In Mountain Lion, the trial court ordered 

the agency to revise and recirculate its cumulative impacts analysis for 

regulations governing sport lion hunting. Despite this order, the agency 

circulated a document that was “woefully inadequate” (214 Cal.App.3d at 

1050) because it ignored concerns the agency knew about at the time it 
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circulated the Draft EIR. Thus, the agency’s cumulative impact analysis – 

entirely omitted from the Draft EIR – required public scrutiny. (Id. at pp. 

1051-1052.)  

Here, by contrast, the Draft EIR estimated the Project’s GHG 

emissions (AR:3:1571-1574) and, in comparing them with the BAU 

efficiency metric derived from CARB’s Scoping Plan, followed an 

approach that was (1) recommended by the local air district (AR:3:1566-

1569), (2) consistent with the CEQA Guidelines (CEQA Guidelines, § 

15064.4, subd. (a)), and (3) upheld by multiple Court of Appeal decisions. 

(See, e.g., Friends of Oroville v. City of Oroville (2013) 219 Cal.App.4th 

832, 841-842 [city appropriately relied on Scoping Plan’s emission 

reduction targets, but erred by failing to tally all GHG emissions]; CREED, 

supra, 197 Cal.App.4th at pp. 335-337 [upholding city’s reliance on 

efficiency metric derived from Scoping Plan].) Thus, in arguing that the 

Draft EIR was “fundamentally and basically inadequate,” Sierra Watch 

claims that the County should have had the powers of a soothsayer, and 

predicted that the Supreme Court would, months later, cast doubt on this 

approach in the Newhall decision. If an agency must have a crystal ball to 

comply with CEQA, then no EIR would survive. 

The record shows that the Draft EIR contained extensive information 

on the project’s GHG emissions (e.g., AR:3:1571-1575), that Sierra Watch 
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and others had ample opportunity to weigh in (e.g., AR:7:3608-3617), and 

that the Final EIR responded to these comments (e.g., AR:7:3659-3666). In 

short, the claim that the Draft EIR was “fundamentally inadequate” is 

unpersuasive.  

3. The EIR contained a sufficient discussion of mitigation 
measures to address GHG emissions. 
 

Sierra Watch argues that, as a result of updating the EIR’s analysis 

following the Newhall decision, the County should have reconsidered GHG 

mitigation. (Sierra Watch’s Opening Brief, pp. 57-59.) The argument is 

merely an attempt to clothe Sierra Watch’s “recirculation” argument in 

different garb. The Final EIR’s conclusions regarding the project’s GHG 

emissions were no different than those that appeared in the Draft EIR. 

(AR:6:3123-31224.) Updating that analysis did not trigger some heightened 

duty to reevaluate mitigation. (AR:6:3128 [“considering mitigation 

measures and their effectiveness, it is clear that emissions can be reduced, 

as stated in the Draft EIR, but the impact would remain potentially 

significant and unavoidable”].) 

Sierra Watch argues that the County had to reconsider Mitigation 

Measure 12-2’s reliance on an efficiency metric following the Supreme 

Court’s Newhall decision. (Sierra Watch’s Opening Brief, pp. 58-59.) 

Newhall concluded, however, that an agency has discretion to rely on an 
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efficiency metric to determine whether a project’s GHG emissions are 

significant. (62 Cal.4th at pp. 223-225.) The problem in that case was not 

the use of such a metric, but the absence of evidence linking the statewide 

goals in CARB’s Scoping Plan with the emission reductions that a 

particular project must achieve. (Id. at pp. 225-227.) Thus, the Newhall 

decision did not disallow using an efficiency metric, but merely the 

particular metric at issue in that case. 

The EIR acknowledged that CARB’s Scoping Plan did not provide 

the evidentiary link that would enable the County to identify a specific 

emission reduction target. Nor was any other such metric available. 

(AR:6:3077-3078, 3121-3124.) CARB was working on an updated Scoping 

Plan, and the County acknowledged that GHG reduction targets would 

likely be adopted during the projected 20-year build out. (AR:7:3665, 

15:8752.) The County crafted MM 12-2 recognizing this fact, without 

speculating about what those future targets might be. (AR:7:3665, 14:8300; 

Rodeo Citizens, supra, 22 Cal.App.5th at p. 226.) Sierra Watch’s argument 

thus amounts to a claim that the County had to either commit to an 

efficiency metric that did not exist, or abandon its commitment to adhere to 

such a target upon its adoption. Neither claim makes sense. 

The County committed to mitigating the Project’s GHG impacts. 

(AR:1:56, 120, 6:3134-3136, 7:4037-4038; see City of Hayward v. Trustees 
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of California State University (2015) 242 Cal.App.4th 833, 854 (City of 

Hayward).) The County also acknowledged that, notwithstanding the 

adoption of MM 12-2, GHG impacts remained significant. (AR:1:120, 200, 

6:3135-3136; Fairview Neighbors v. County of Ventura (1999) 70 

Cal.App.4th 238, 242-245.) Against this backdrop, there was nothing 

wrong with building flexibility into MM 12-2. (Sierra Club v. County of 

Fresno, supra, 6 Cal.5th at pp. 523-524 [mitigation allowing for 

substitution and flexibility did not constitute impermissible deferral]; 

Neighbors for Smart Rail, supra, 57 Cal.4th at pp. 465-466 [upholding 

commitment to address parking impacts in collaboration with affected 

communities]; City of Hayward, supra, 242 Cal.App.4th at pp. 851-856 

[transportation demand measures upheld]. Compare Communities for a 

Better Environment v. City of Richmond (2010) 184 Cal.App.4th 70, 94-95 

[city erred by citing unspecified mitigation to conclude that refinery’s GHG 

emissions would not be significant]; Cleveland National Forest Foundation 

v. San Diego Association of Governments (2017) 17 Cal.App.5th 413, 433 

(Cleveland II) [mitigation adopted for regional transportation plan did not 

require agency to take any steps to reduce GHG emissions].) 

Finally, Sierra Watch cites measures proposed in its comment letter 

(AR:7:3615-3616), but fails to cite the County’s responses. (AR:7:3665-

3666.) As the responses noted, most of Sierra Watch’s proposals revolved 
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around requiring a single development project to require zero-emission 

vehicles, proposals that the County found to be infeasible for a single 

project. (Ibid.) The County also cited the measures required by Mitigation 

Measure 12-2, including acquiring GHG emission offsets. (Ibid.; see 

AR:6:3134-3135.) That response sufficed. (Residents Against Specific Plan 

380, supra, 9 Cal.App.5th at p. 972 [county not required to respond to or 

adopt mitigation measures proposed in late comments]; Santa Clarita 

Organization for Planning the Environment v. City of Santa Clarita (2011) 

197 Cal.App.4th 1042, 1054-1059 [city did not need to respond in detail to 

every proposed mitigation measure, but could instead cite those measures 

incorporated into project].) The County found that the suggestions were not 

“considerably different from others previously analyzed” and would not 

“clearly lessen the significant environmental impacts of the project.” 

(CEQA Guidelines, § 15088.5; see AR:1:121-122, 6:3128; see AR:7:3665, 

14:8300-8301, 15:8754-8755.) The County acted within its discretion in 

reaching this conclusion.  

II. The County complied with the Timberland Productivity Act. 

Sierra Watch argues that the Board of Supervisors violated the 

Timberland Productivity Act (Gov. Code, § 51100 et seq.) (“TPA”) when it 

approved MVWP’s application to rezone 662 acres of the West Parcel. 
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(Sierra Watch’s Opening Brief, pp. 60-72.) The trial court rejected Sierra 

Watch’s TPA claim. (JA:7:1383-1384.) It was right to do so. 

A. The County Board adopted the findings necessary to approve 
the rezone. 

 
Sierra Watch devotes much of its argument to embellishing the plain 

language of the TPA. Sierra Watch variously describes immediate 

withdrawal from TPZ as “rare,” “exceedingly rare,” “extraordinary,” 

“stringent,” and “severely” restricted. (Sierra Watch’s Opening Brief, pp. 

60-72.) This cascade of adjectives and adverbs appears neither in the TPA, 

nor in the legislative history upon which Sierra Watch relies. Nor does 

Sierra Watch’s argument make practical sense. Nor does its argument 

account for the abundant record evidence supporting the Board’s decision. 

That record evidence includes an endorsement of the rezone by none other 

than Sierra Watch and MAP.  

If land is in TPZ, it is restricted to growing and harvesting timber 

and to compatible uses, and is taxed on that basis. (Big Creek Lumber Co. 

v. County of Santa Cruz (2006) 38 Cal.4th 1139, 1148.) The landowner 

may apply to the local agency to rezone the property. If approved, the land 

is re-assessed based on its newly adopted zoning, and property taxes 

escalate during a ten-year phase-out period. (Gov. Code, § 51120.)  
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Alternatively, the landowner may apply for an immediate rezone; in 

that case, the county board 20 must hold a hearing, adopt certain findings, 

and approve the application by a four-fifths vote. (Gov. Code, § 51133, 

subd. (a).) 21 The rezone is then forwarded to CalFire. (Id. at subd. (b).) If 

CalFire approves a Timberland Conversion Permit (“TCP”), then the 

County must rezone the property and the landowner pays a “tax 

recoupment fee.” (Gov. Code, §§ 51133, subd. (b), 51142; see AR:6:3277-

3278.)  

Here, the County Board tentatively approved rezoning 662 acres of 

the West Parcel from “TPZ” to “Specific Plan – Martis West.” The rest of 

the West Parcel (390 acres) remained in TPZ. The Board also rezoned 670 

acres on the East Parcel from “Single-Family Residential” and 

“Neighborhood Commercial” to TPZ. The balance of the East Parcel (5,706 

acres) also remained in TPZ. (AR:1:30-40, 39:22433.) Thus, the net effect 

                                              

20 The TPA applies to both cities and counties. (Gov. Code, § 51104, subds. 
(a), (c), (d).) This brief refers to the “County” and the “County Board.”  
21 Sierra Watch notes that the County Board adopted the findings required 
by Government Code section 51134. (Sierra Watch’s Opening Brief, p. 63, 
fn. 10; JA:4:892, fn. 9.).) Sierra Watch is correct. The section 51134 
findings apply when the approval is not forwarded to the State Board of 
Forestry. (Gov. Code, § 51134, subd. (a)(1) – (a)(4).) Here, the Project 
required a TCP from the State Board. (AR:3:1293, 3:1329, 6:3067.) Thus, 
the section 51133 findings applied. In effect, the Board adopted more 
findings than it needed to. (AR:1:31-32.) 
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of the Board’s decision was to increase the amount of TPZ land within the 

Project. Here, in acres, is the breakdown before the Board’s decision: 

 West Parcel East Parcel Total in zoning 
district 

TPZ 1,052 5,706 6,758 

Not TPZ 0 670 670 

Total in 
parcel 

1,052 6,376 7,428 

 

And here is the breakdown following the Board’s approval: 
 

 West Parcel East Parcel Total in zoning 
district 

TPZ 390 6,376 6,766 

Not TPZ 662 0 662 

Total in 
parcel 

1,052 6,376 7,428 

 

(AR:1:30-40.) Thus, the net effect was to increase by eight acres the 

amount of land zoned TPZ. 

Sierra Watch does not argue that the County violated the TPA’s 

procedures (notice, hearing, four-fifths vote). (Gov. Code, § 51133, subd. 

(a)(1).) Instead, Sierra Watch attacks the Board’s findings. As explained 

below, the attack fails. 
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1. Substantial evidence supports the Board’s finding that 
immediate rezoning was not inconsistent with the purposes of 
the TPA. 
 

The Board found that immediate rezone of the West Parcel was not 

inconsistent with the purposes of the TPA and with California Constitution, 

article XIII, section 3(j). (AR:1:32; see Gov. Code, § 51133, subd. (a)(2).) 

The “substantial evidence” standard applies to this claim. (Save Panoche 

Valley, supra, 217 Cal.App.4th at p. 517 [“substantial evidence” test 

applies to court’s review of findings adopted to support immediate 

cancellation of Williamson Act contract].) This standard is “deferential.” 

(Friends of East Willits, supra, 101 Cal.App.4th at p. 207.) 

Such deference is appropriate. The TPA does not supplant local 

land-use discretion. (Big Creek Lumber Co. v. County of San Mateo (1995) 

31 Cal.App.4th 418, 425; cf. DeVita v. County of Napa (1995) 9 Cal.4th 

763, 781-782.) “‘[I]n enacting zoning ordinances, the [county] performs a 

legislative function.’” (Big Creek Lumber Co. v. County of Santa Cruz, 

supra, 38 Cal.4th at pp. 1151-1152, quoting Lockard v. City of Los Angeles 

(1949) 33 Cal.2d 453, 460.) The County’s exercise of its discretion is 

therefore entitled to substantial deference. (Western States Petroleum Assn. 

v. Superior Court (1995) 9 Cal. 4th 559, 572; see Carmel Valley Fire 

Protection Dist. v. State of California (2001) 25 Cal.4th 287, 297 [“The 

separation of powers doctrine limits the authority of one of the three 
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branches of government to arrogate to itself the core functions of another 

branch.”].) 

In hopes of circumventing this deferential standard of review, Sierra 

Watch argues that the Board’s finding was “unlawful.” (Sierra Watch’s 

Opening Brief, p. 64.) The keystone of Sierra Watch’s argument is the 

notion that the Board had to view rezoning the West Parcel in isolation, 

without regard to the simultaneous rezoning of the East Parcel. (Sierra 

Watch’s Opening Brief, pp. 64-67.) In particular, Sierra Watch argues that 

the TPA’S “plain language” obliged the County to “focus solely on the land 

‘in the timber production zone.’” (Sierra Watch’s Opening Brief, p. 65, 

citing Gov. Code, § 51130.) Here is what section 51130 actually says: 

The purpose of this article is to provide relief from zoning as 
timberland production pursuant to this chapter only when the 
continued use of land in the timberland production zone is 
neither necessary nor desirable to accomplish the purposes of 
Section 3(j) of Article XIII of the Constitution and of this 
chapter. 
 
This language neither states nor implies that, in considering the 

application, the agency must put blinders on, and focus solely on the land 

being removed from TPZ. Nor does Sierra Watch cite any case law in 

support of its claim. Nor does the legislative history provided by Sierra 

Watch lend any support.  

In fact, a county has discretion to approve an application for 
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immediate rezoning where the “continued use of land in the timberland 

production zone is neither necessary nor desirable” to accomplish the 

purposes of the TPA. (Gov. Code, § 51130.) The TPA’s purposes include 

“[d]iscourag[ing] expansion of urban services into timberland” and 

“[e]ncourag[ing] investment in timberlands based on reasonable 

expectation of harvest.” (Gov. Code, § 51102, subds. (a)(3)-(4).) These 

purposes allow a local agency to take a broader view of the effect of 

removing land from TPZ.  

In this case, abundant record evidence shows that these purposes 

were served by consolidating and permanently preserving a huge swath of 

productive timberland in areas better suited for timber production, and 

further removed from encroaching development.  

From the outset, MVWP consistently presented the Project as a 

proposal to shift TPZ from the West to the East Parcels. In a 2012 report, 

the Conservation Biology Institute (CBI) endorsed this shift because the 

West Parcel had “been compromised to some degree by development 

impacts[]” (AR:44:25871), was closer to existing development and 

infrastructure, and if developed would result in less habitat fragmentation 

and a smaller wildland/urban interface. (AR:44:25877.) The East Parcel, in 

contrast, served as intact watershed and habitat, and provided an essential 

link in regional wildlife corridors. (AR:44:25877-25878.) 
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Even Sierra Watch endorsed this shift, based on the universal 

recognition of the East Parcel’s high conservation value. The MVOA, to 

which both Sierra Watch and MAP are signatories, stated that, to 

accomplish this shift, MVWP would seek “immediate withdrawal” of the 

West Parcel from TPZ. (AR:40:23199-23200.)  

The EIR, too, consistently described the shift in TPZ as an integral 

part of the Project: “A component of the [Specific Plan] is the conservation 

of the East Parcel.” (AR:2:1149; see AR:2:1150, 3:1264 [objectives], 

3:1265-1266 [project description], 3:1326.) 

The development agreement approved by the County Board called 

out the shift in development to a portion of the West Parcel, and the 

permanent preservation of the entire East Parcel, as “essential components” 

and “material term[s].” (AR:1:56-57; see AR:20:11066-11075 [Board 

comments emphasizing that shifting TPZ from the West to the East Parcel 

was central element of project].) Moreover, the Board did not merely 

approve shifting TPZ land from a portion of the West Parcel to the East 

Parcel. Rather, the Board required MVWP to preserve the entire East Parcel 

– all 6,376 acres – by either selling the land, or recording a conservation 

easement. (AR:1:56-57.) Thus, Sierra Watch’s insistence on looking at the 

662-acre portion of the West Parcel in isolation finds support in neither the 

TPA, nor the MVOA, nor common sense.  
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Sierra Watch responds by claiming that nothing in the TPA “permits 

a local agency to immediately rezone productive TPZ land based on a 

landowner’s intent to place other land into TPZ.” (Sierra Watch’s Opening 

Brief, p. 66.) This claim distorts what the Board actually approved. MVWP 

did not “intend” any such future action. Rather, MVWP consistently 

proposed simultaneously rezoning 662 acres of the West Parcel out of TPZ, 

rezoning 670 acres of the East Parcel into TPZ, and permanently preserving 

the entire East Parcel (6,376 acres) as timberland. (AR:1:56-57.) This 

simultaneous action was proposed, analyzed, endorsed and approved as a 

single proposal. Any other characterization is false. Indeed, arguably the 

County would have erred had it considered less than the “whole” of what 

MVWP proposed. (Laurel Heights I, supra, 47 Cal.3d at p. 396; CEQA 

Guidelines, § 15378, subd. (a).)  

Abundant evidence supported the Board’s finding that the 

application was “not inconsistent” with the TPA. As the California Tahoe 

Conservancy stated in a letter to the County, permanent preservation of the 

East Parcel created “a 50,000-acre swath of permanently conserved land 

stretching from [SR] 267 in the Martis Valley through the Mount Rose 

Wilderness Area[]” (AR:17:10124 [letter from California Tahoe 

Conservancy]) – was a “central component” of the Project. (AR:6:3279; see 

AR:1:56.) A Registered Professional Forester prepared a report concluding 
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that the 670 acres of timberland on the East Parcel had comparable 

timberland value to the 662 acres on the West Parcel. (AR:19:10719, 

10724, 22:12274-12289 [East Parcel Forest Management Plan].) “Placing 

670 acres of the East [P]arcel back into TPZ would create a contiguous 

6,376 acre expanse of TPZ lands devoted entirely to forest management and 

related compatible uses[,]” resulting in greater economies of scale and more 

efficient forest management. (AR:19:10723.) The shift also moved 

development west of SR 267, where it would be adjacent to Northstar Ski 

Resort and closer to existing infrastructure. (AR:44:25864-25879, 

39:22428-22434, 3:1307-1311, 3:1326 [retaining 390 acres of TPZ on West 

Parcel “would prevent any interference with the economic viability of 

forested lands surrounding the [Project]”; Project would also result in eight-

acre increase in TPZ], 3:1326-1330 [inventory of forest types impacted and 

permanently protected], 28:15760-15762 [listing “compelling” benefits of 

proposal], 17:9619-9629 [Registered Professional Forester’s Report 

concluding that proposal was consistent with TPA, citing shift in TPZ, 

permanent protection of entire East Parcel, and reduction in residential 

density by 600 units].)  

The EIR provided further support. It found that development of the 

East Parcel would result in “increased tree removal,” have “a greater 

chance to adversely impact wildlife movement corridors because the 
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development would be more separated from existing development,” and 

“could bisect an intact swath of forested habitat that connects large areas of 

undeveloped public lands to the north and south of Martis Valley.” 

(AR:3:1763-1764.)  

The MVOA, signed by Sierra Watch and MAP and endorsed by the 

League, cited these same considerations. (AR:40:23199-23208.) So did a 

letter from the California Tahoe Conservancy and noted planner Terry Watt 

lauding the Project as a “case study” in innovative, landscape-scale 

planning. (AR:17:10121-10128; see AR:81:48422 [letter from Jerre Ann 

Stallcup, Senior Conservation Biologist at CBI, endorsing Project as a 

means of “limiting the environmental impacts of the development and 

maximizing conservation values”].) Thus, the record shows that the 

Board’s approval of MVWP’s application resulted in an increase in the 

amount of land zoned TPZ, in a configuration that would increase the long-

term viability of timberlands, while delivering significant biological and 

conservation benefits. 

2. Sierra Watch argues the County was required to adopt 
findings found nowhere in the statute.  
 

Sierra Watch makes a series of arguments designed to impose on the 

County the obligation to adopt findings that the TPA does not require. 
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First, Sierra Watch argues that, in concluding that “the continued use 

of land in the timber production zone is neither necessary nor desirable” 

(Gov. Code § 51130), the County had to focus exclusively on whether the 

land being removed from TPZ remained productive timberland. (Sierra 

Watch’s Opening Brief, p. 64.) In its view, because the 662-acre portion of 

the West Parcel removed from TPZ was productive timberland, the Board 

could not reach this conclusion. (Id., citing AR:17:9622.) 

The cited document is an excerpt from a report from Registered 

Professional Forester Danielle Bradfield supporting the application to 

withdraw a portion of the West Parcel from TPZ. (AR:17:9619-9629.) This 

same report concluded that the East Parcel – including the area to be placed 

into TPZ – was also productive timberland (AR:17:9622), a conclusion that 

Sierra Watch does not dispute. In this report, Ms. Bradford described the 

application as “one element of a comprehensive planning framework … 

that addresses proposed land uses for 7,428 acres [the combined East and 

West Parcels] located between the Town of Truckee and the north shore of 

Lake Tahoe in Placer County.” (AR:17:9621.)  

The TPA authorizes removing land from TPZ when the local agency 

adopts the requisite findings (Gov. Code, § 51133, subds. (a)(2), (a)(3)) and 

CalFire approves the TCP (Pub. Resources Code, § 4621). The TPA does 

not require the local agency to find that the land being rezoned out of TPZ 
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is not productive timberland. Rather, by its express terms, the TPA directs 

the local agency to take a broader view, and consider whether the 

application furthers the overall goals of the TPA. (Gov. Code, §§ 51102, 

51130, 51133, subd. (a).) Sierra Watch’s argument thus amounts to the 

claim that the County should have adopted a further finding that cannot be 

traced to anything in the statute. Such a finding would also be illogical; 

after all, the purpose of a TCP is, by definition, to convert timberland to 

another use. (Pub. Resources Code, § 4621.) 

Second, Sierra Watch argues the County had to adopt a finding that 

the alternative approach to removing the TPZ designation – approval of the 

rezone, followed by a ten-year waiting period (Gov. Code, § 51120) – was 

infeasible. (Sierra Watch’s Opening Brief, pp. 70-71.) Sierra Watch bases 

this argument, not on the TPA, but on a 1981 decision issued by the 

California Supreme Court involving the Williamson Act, a statute similar in 

some respects to the TPA that promotes the preservation of agricultural 

land. (Gov. Code, §§ 51200-51297.4.) In that case – Sierra Club v. 

Hayward (1981) 28 Cal.3d 840 – the Supreme Court held that, in order to 

cancel a Williamson Act contract, the local agency had to find that what the 

Court described as the “ordinary” route – filing a notice of non-renewal and 

waiting ten years – was unavailable. (Id. at pp. 854-855.)  
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Following Sierra Club v. City of Hayward, however, the Legislature 

amended the Williamson Act and, in the process, repudiated the Supreme 

Court’s identification of an “implied” urgency finding. The Legislature 

stated: “The Legislature finds and declares that the purpose of this act is not 

to weaken or strengthen the Williamson Act but simply to clarify and make 

the law workable in light of problems and ambiguities created by the 

California Supreme Court decision in the case of Sierra Club v. City of 

Hayward, 28 Cal 3d 840.” (George Decl. Exh. F [Stats. 1981, ch. 1095, § 8, 

p. 4254]; see Friends of East Willits, supra, 101 Cal.App.4th at pp. 208-209 

[describing legislative response to Supreme Court’s decision].) Thus, the 

Legislature did not amend the Williamson Act to change the law following 

the Court’s decision in Sierra Club v. City of Hayward. Rather, the 

Legislature declared that the Supreme Court had erred by reading an 

implied urgency finding into the Williamson Act’s requirements. Moreover, 

following the 1981 amendments, the findings required to cancel a 

Williamson Act contract require the local agency to find that “the 

cancellation is consistent with the purposes of [the Williamson Act].” (Gov. 

Code, § 51282, subd. (a)(1).) That language is indistinguishable from the 

parallel provisions in the TPA. (Gov. Code, § 51133, subd. (a)(2).) The 

obvious conclusion is that the statutes should be interpreted in the same 

manner. (Dyna-Med, Inc. v. Fair Employment & Housing Com. (1987) 43 



110 

 

Cal.3d 1379, 1406 [statutes on the same subject should be harmonized]; 

High Sierra Rural Alliance v. County of Plumas (2018) 29 Cal.App.5th 

102, 112 (High Sierra) [applying same principle to TPA].) Thus, Sierra 

Watch’s claim that the statutes should be interpreted differently – one 

requiring an implied “urgency” finding, and the other not – is absurd.  

Even if there were such a requirement, the record amply supports the 

conclusion that the normal, ten-year roll-out would not work. The 

withdrawal of a portion of the West Parcel from TPZ was not a stand-alone 

proposition; both MVWP and the County regarded the shift in zoning as a 

single, integrated proposal, such that the Board would either approve both 

or neither at the same time. Under these circumstances, imposing a ten-year 

delay on the effective date of half of the package was infeasible. (AR:1:31 

[immediate withdrawal of TPZ from portion of West Parcel necessary to 

facilitate shift preservation of East Parcel], 40:23200-23201 [MVOA refers 

to “concurrent” rezoning of East and West Parcels].)  

Indeed, such a “standalone” alternative was rejected as infeasible in 

the EIR’s analysis of Alternative 2, the “No Project – MVCP Alternative.” 

The Board rejected this alternative as infeasible because it would not 

achieve the conservation outcome central to the Project and would result in 

greater environmental effects. (AR:1:126-127; 1:134, 1:136-137, 3:1759-

1768, 3:1763-1764 [development on the East Parcel only would result in 
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“increased tree removal,” have “a greater chance to adversely impact 

wildlife movement corridors” and “could bisect an intact swath of forested 

habitat”]; see AR:40:23200-23201 [MVOA refers to “concurrent” rezoning 

of East and West Parcels].) Here, as elsewhere, Sierra Watch wants to reap 

the benefits of the MVOA, while ignoring the half of the agreement it no 

longer likes. (AR:20:10985-10995 [Sierra Watch struggles to explain 

opposition, despite Project’s consistency with MVOA].) 

Third, picking up on reasoning from the repudiated Sierra Club v. 

City of Hayward decision, Sierra Watch cites Clinton v. County of Santa 

Cruz (1981) 119 Cal.App.3d 927 (Clinton) to argue that a landowner ought 

not to be able to take advantage of the TPA’s tax benefits, and then 

whimsically discard that designation when it suits the landowner to do so. 

(Sierra Watch’s Opening Brief, pp. 62-63.)  

Clinton is inapposite. The decision focused on a local agency’s 

decision to place land in TPZ in the first instance. The court held that the 

statutory scheme could be defeated if a landowner were able to bow out of 

TPZ based solely on its subjective intent not to grow timber. (Id. at pp. 932-

936.) Here, by contrast, MVWP never challenged placing the West Parcel 

in TPZ, or disclaimed its intention to engage in timber operations on land 

designated TPZ. Rather, MVWP followed the TPA’s process for 

withdrawing a portion of the West Parcel from TPZ, while at the same time 
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placing more land on the East Parcel in TPZ, and committing to 

permanently protect 6,376 acres. (AR:1:30-40, 1:56-57.) Nor will MVWP 

reap a tax windfall. (Gov. Code, § 51142 [recoupment fee].) Nor will 

MVWP seek to use TPZ land in a manner inconsistent with timber 

operations or the compatible uses of watershed management and wildlife 

habitat. (AR:3:1267-1269, 17:9621; Gov. Code § 51104, subd. (h)(1), (2) 

[defining compatible uses]; High Sierra, supra, 29 Cal.App.5th at pp. 113-

114 (High Sierra) [uses authorized in TPZ must be compatible with 

growing and harvesting timber].) Notably, the Clinton court rejected the 

petitioner’s interpretation of the TPA that would have required inquiry into 

factors not plainly stated in the language of the statute. (Clinton, supra, 119 

Cal.App.3d at p. 934 [subjective intent and past forest management are not 

factors that the TPA considers in determining zoning].)  

Fourth, Sierra Watch argues that the TPA does not authorize what it 

disparagingly refers to as “land ‘swaps.’” (Sierra Watch’s Opening Brief, p. 

64.) It is equally true, however, that nothing in the TPA prohibits such 

“swaps.” The real issue is instead whether the Board adopted the required 

findings, and whether substantial evidence in the record supports those 

findings. As explained above, the evidence is overwhelming that the shift in 

TPZ, combined with the permanent preservation of the East Parcel, was in 
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the public interest, and entirely consistent with the TPA. (Gov. Code, § 

51133, subds. (a)(2), (a)(3).) 

Sierra Watch claims that allowing the County’s decision to stand 

“would create a huge loophole.” (Sierra Watch’s Opening Brief, p. 67.) 

Sierra Watch speculates that a landowner could shift TPZ from one parcel 

to another, far-off parcel under no development pressure, and thus 

circumvent the TPA’s purposes. Whether such a scenario is permissible is 

entirely beside the point because it bears no relationship to what actually 

happened in this case. 

3. Substantial evidence supports the Board’s finding that the 
rezone was in the public interest. 
 

The Board found that approving the immediate rezone of a portion 

of the West Parcel was “in the public interest.” (AR:1:32; see Gov. Code, § 

51133, subd. (a)(3).) The deferential “substantial evidence” standard of 

review applies to Sierra Watch’s attack on this finding. (Save Panoche 

Valley, supra, 217 Cal.App.4th at p. 517; Friends of East Willits, supra, 

101 Cal.App.4th at p. 207.) Here, the Board cited three facts in support of 

this finding: (1) environmental and planning benefits, (2) increased 

workforce housing, and (3) local tax benefits. (AR:1:30-32.) If substantial 

evidence supports any one of those findings, Sierra Watch’s claim fails. 

(Habitat and Watershed Caretakers v. City of Santa Cruz (2013) 213 
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Cal.App.4th 1277, 1307-1308 [three of six findings sufficient to support 

statement of overriding considerations].) 

Substantial evidence supports the Board’s finding that the rezoning 

would secure both “environmental and economic benefits for the public.” 

(AR:1:32.) As County Counsel stated at trial, the TPA findings were the 

product of “considerable evaluation, inquiry, planning, [and] man hours” 

spent by the County over a three-year public process. (Reporter’s 

Transcript, p. 132:19-21.)  

a. Environmental and planning benefits 

The Board found that the rezoning would “facilitat[e] the logical and 

efficient” use of land in the County by concentrating development where it 

“has already occurred” west of SR 267, thus reducing sprawl, increasing 

TPZ land by eight acres, consolidating TPZ lands, and permanently 

protecting the entire East Parcel. (AR:1:31; see AR:1:37, 3:1321-1325, 

16:9290-9292.) Permanent conservation on the East Parcel would maintain 

50,000+ acres of continuous open space east of SR 267 and preserve 25% 

of the Martis Valley in Placer County. (AR:16:9308, 9291-9293, 17:9623 

[forester report prepared for CalFire, analyzing public interest factors].) 

Over 35% percent of the West Parcel, even after development, would 

remain forested. (AR:2:958, 19:10817, 21:11867.) This would both “protect 

timber producing lands” and maintain “large unfragmented areas of the 
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coniferous forest.” (AR:17:9628; see also AR:44:25864-25879, 44:25877–

25878 [2012 CBI report], 39:22428-22434 [2015 CBI report], 17:10122-

10135, 81:48422, 17:10145, 40:23196, 17:8053-8054.) Needless to say, the 

evidence supporting the Board’s finding is encyclopedic. 

b. Housing benefits 

The Board found that the immediate rezoning would provide needed 

workforce housing, as well as funding for housing programs. (AR:1:32.) 

Sierra Watch claims that no record evidence supports the Board’s 

conclusion. (Sierra Watch’s Opening Brief, pp. 68–69.) Not so. The record 

shows the Project would help alleviate the region’s chronic shortage in 

workforce housing. (AR:1:42–47, 1:56, 1:91-93, 16:9300-9302, 19:10519, 

20:10900-10901, 21:11868, 3:1338-1340, 6:3449 [League cites affordable 

housing shortage], 6:3057-3058 [Project modified to provide on-site 

workforce housing], 6:3180-3182 [County agrees to Truckee’s request for 

on-site workforce housing], 20:11032-11033 [“above-and-beyond housing 

funding provided”], 1:91-93, 20:10900-10901 [Project pays $710,000 for 

housing programs].) Sierra Watch disparages the Project as mere luxury 

vacation homes, but that is both false and a policy call for the Board. 

(Friends of East Willits, supra, 101 Cal.App.4th at p. 207.) 

c. Economic benefits 

The Board cited the Project’s economic benefits as furthering the 
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public interest. (AR:1:32.) Sierra Watch argues that the Board 

impermissibly focused exclusively on “parochial” local tax benefits, citing 

Sierra Club v. City of Hayward. (Sierra Watch’s Opening Brief, pp. 69–71.) 

That case does not stand for the proposition that increasing the local tax 

base is an impermissible benefit. (See id., 28 Cal.3d at p. 856.) Sierra 

Watch further contends that “any rezoning out of TPZ will increase local 

tax revenues” (Sierra Watch’s Opening Brief, p. 70) implying that the 

Board had no discretion to opt to receive an immediate tax recoupment fee, 

followed by sales and property tax revenues, over a future payment. That, 

too, was a policy call for the Board. Moreover, as explained above, a ten-

year rollout was infeasible.  

Nor does local consideration of economic benefits render the TPA 

“ineffective” as a land use control. (Sierra Watch’s Opening Brief, p. 70.) 

Indeed, the “public interest” went far beyond increased revenue or other 

“parochial” interests. (AR:44:25877-25878 [CBI report], 40:23196 [Sierra 

Watch Executive Director states that MVOA “ensures that the slopes of 

Martis Peak – from the valley floor to the rim of the Tahoe Basin – are 

protected forever”; MAP Executive Director states: “This agreement 

represents a major accomplishment for the entire Tahoe-Truckee Region”].) 

Indeed, the EIR analyzed in detail the impacts of locating the Project 

on the East Parcel; the Board rejected this alternative because it would not 
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achieve the conservation outcome central to the Project, and would result in 

greater environmental effects. (AR:1:134, 1:136-137, 3:1759-1768, 1:30-

40.) The immediate rezone would “facilitate[e] the logical and efficient” 

use of land by concentrating development where it “has already occurred” 

west of SR 267, thus reducing sprawl and increasing TPZ land by eight 

acres. (AR:1:31; see AR:1:37, 3:1321-1323, 16:9290-9292.) Conservation 

on the East Parcel would maintain 50,000+ acres of continuous open space 

east of SR 267 and preserve 25% of the Martis Valley in Placer County. 

(AR:16:9291-9292, 17:9623.) 35% of the West Parcel would remain 

forested. (AR:2:958, 16:9292-9293, 19:10817, 21:11867.) These significant 

benefits would “protect timber producing lands” and maintain “large 

unfragmented areas of the coniferous forest.” (AR:17:9628; see 

AR:44:25877-25878 [2012 CBI report], 39:22428-22434 [2015 CBI 

report], 17:10120-10128 [letter from California Tahoe Conservancy and 

Terry Watt endorsing Project], 81:48422 [letter from Senior Conservation 

Biologist at CBI citing Project as opportunity to “limit[] the environmental 

impacts of the development and maximize[e] conservation values”].).) 

They amply support the Board’s finding.  

As the court in Save Panoche Valley observed, “we are not tasked 

with weighing the pros and cons of cancelling the Williamson Act 

contracts, that duty is reserved for the Board. Our review ends when we 
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find substantial evidence, as exists in the record here, to support the board’s 

conclusion that other public concerns substantially outweigh the purposes 

of the Williamson Act. In that regard, we do not find that the Board erred in 

its determination that such other public concerns exist.” (217 Cal.App.4th 

at p. 518 [citing public interest in renewable energy]; see Friends of East 

Willits, supra, 101 Cal.App.4th at pp. 205-206 [affordable housing].) The 

same conclusion is warranted here. 

B. The County’s decision to approve the rezone has been 
superseded by CalFire’s approval of the same application. 
 

Sierra Watch’s TPA claim fails for a further reason. Simply put, the 

Board’s rezone approval was tentative. Final approval rested not with the 

County Board, but with CalFire. CalFire subsequently approved the rezone. 

Sierra Watch did not object or challenge CalFire’s decision. The time to 

challenge CalFire’s decision expired more than a year ago. 

The TPA authorizes a local agency to approve an immediate 

rezoning out of TPZ. The local agency’s approval is tentative where, as 

here, CalFire must approve a TCP. (Gov. Code, § 51133, subd. (b) [the 

Board “shall forward its tentative approval to the State Board of Forestry 

and Fire Protection,” emphasis added]; Cal. Code Regs., title 14, § 1109.1 
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[procedures following local agency’s “tentative approval”].) 22 CalFire then 

evaluates the application using the criteria set forth in the Forest Practices 

Act to issue a TCP. (Pub. Resources Code, §§ 4621-4628; see id., § 4621, 

subd. (a) [TCP required when conversion will change use from timberland 

production].) 

CalFire is solely responsible for reviewing TCP applications, in 

accordance with Public Resources Code, sections 4621 to 4628, California 

Code of Regulations, sections 1100 to 1110, and the TPA. The findings that 

CalFire must make overlap with those that the County Board must adopt. In 

particular, both the County Board and CalFire must find that the conversion 

is the public interest. (Gov. Code, § 51133, subd. (a)(3) [County finding]; 

Pub. Resources Code, § 4621.2, subd. (a)(1) [CalFire finding]; see Cal. 

Code Regs., title 14, § 1109.2 [factors CalFire considers when evaluating 

public interest, including public need, economic and social benefits, and 

benefits to the local community and region].) Nevertheless, the County 

Board’s approval is only tentative; final approval authority rests with the 

                                              

22 The TPA states that the local agency must forward its tentative approval 
to the State Board of Forestry. (Gov. Code, § 51133, subd. (b).) The State 
Board has delegated its authority to approve the application to the director 
of CalFire, subject to appeal to the State Board of Forestry. (Cal. Code 
Regs., title 14, § 1102.) This brief therefore refers to “CalFire” as the entity 
with final approval authority over MVWP’s application because CalFire’s 
decision was not appealed to the State Board of Forestry. 
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Board of Forestry. Because CalFire grants the final discretionary approval, 

its approval supersedes that of the County Board. (McAllister v. County of 

Monterey (2007) 147 Cal.App.4th 253, 294-297 [county’s CEQA 

determinations were superseded by Coastal Commission action, and thus 

were not subject to judicial review]; Fudge v. City of Laguna Beach 

(February 13, 2019) – Cal.App.5th –, slip op. at pp. 11-13 [upholding 

dismissal of challenge to city’s approval of coastal development permit 

following appeal to Coastal Commission].) Indeed, once CalFire approves 

the TCP, local agencies, like the County Board here, lack discretion to 

reverse course. (Gov. Code, § 51133, subd. (b) [upon notice of final 

approval, the board “shall remove the parcel from the timberland 

production zone and shall specify a new zone for the parcel,” emphasis 

added].) 

On July 21, 2017, CalFire approved MVWP’s application to 

immediately rezone 662 acres of the West Parcel, and issued TCP No. 612. 

(George Decl. Exh. E [July 21, 2017, letter from CalFire, enclosing TCP].) 

Sierra Watch could have appealed CalFire’s decision to the State Board of 

Forestry. (Cal. Code Regs., title 14, § 1102.) Sierra Watch did not. 

CalFire’s decision is therefore final. (La Costa Beach Homeowners Assn. v. 

Wayne (1979) 89 Cal.App.3d 327, 330-331.) 
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In addition, CalFire’s TCP approval can be challenged by filing a 

petition for writ of mandate. (Pub. Resources Code, § 4514.5.) Such an 

action arises under Code of Civil Procedure section 1094.5. (East Bay Mun. 

Utility Dist. v. Department of Forestry and Fire Protection (1996) 43 

Cal.App.4th 1113, 1120-1124.) Sierra Watch’s opening brief acknowledges 

that judicial review of its TPA claim arises under Code of Civil Procedure 

section 1094.5. (Sierra Watch’s Opening Brief, p. 27.) A petition under 

section 1094.5 must be filed within 90 days of the challenged action. (Code 

Civ. Proc., § 1094.6.) The deadline to challenge CalFire’s decision passed 

over a year ago. 

None of this should come as a surprise to Sierra Watch. The EIR 

stated that the County’s approval was tentative, and that the rezone would 

not become effective until the Board of Forestry approved the TCP. 

(AR:2:1155, 3:1293.) So did the staff report to the County Board. 

(AR:14:8011-8016.) So did the ordinance itself. (AR:1:33.) So does Sierra 

Watch’s Opening Brief. (Sierra Watch’s Opening Brief, p. 60, fn. 8.) 

The County Board’s tentative approval of the rezone was superseded 

by CalFire’s final approval of the same application. No one appealed 

CalFire’s decision to the State Board of Forestry. No one filed a timely 

challenge to CalFire’s decision. The County lacks discretion to unilaterally 
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rescind the rezone. That is further reason why the trial court’s rejection of 

Sierra Watch’s TPA claim should be affirmed.   

 
OPENING BRIEF ON CROSS-APPEAL 

At trial, Sierra Watch argued that the EIR did not provide sufficient 

information regarding evacuation or access during an emergency, citing the 

risk of wildfire in the region. (JA:3:544-546, 5:1103-1106.) 

The trial court agreed. It concluded that the EIR did not provide 

sufficient information on the Project’s impact on emergency evacuations. 

(JA:8:1572-1573.) In this case, and in the partially consolidated case filed 

by California Clean Energy Committee, this was the single issue on which 

the trial court ruled in favor of the petitioners. (JA:8:1558-1560.) 

The trial court erred. As explained below, the trial court should have 

denied Sierra Watch’s petition in its entirety. 

A. The “substantial evidence” standard of review applies. 

Sierra Watch’s claim involving evacuation focuses on whether the 

County’s conclusions are adequately supported. For this reason, the 

“substantial evidence” test applies. (Clover Valley, supra, 197 Cal.App.4th 

at p. 243 [“[d]isagreements regarding the adequacy of an EIR’s impact 

analysis will be resolved in favor of the lead agency if any substantial 

evidence supports the lead agency’s determination”]; Santa Monica 
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Baykeeper v. City of Malibu (2011) 193 Cal.App.4th 1538, 1546 [“CEQA 

challenges concerning the amount or type of information contained in the 

EIR, the scope of the analysis, or the choice of methodology are factual 

determinations reviewed for substantial evidence”]; California Native Plant 

Society v. City of Rancho Cordova (2009) 172 Cal.App.4th 603, 625-626 

[substantial evidence test applies to disputes regarding effectiveness of 

mitigation]; Laurel Heights I, supra, 47 Cal.3d at pp. 408-409 .) Indeed, 

although the trial court erred in ruling in Sierra Watch’s favor on this issue, 

the court recognized the applicability of the substantial evidence standard 

of review. (JA:8:1572-1573.) 

At trial, Sierra Watch did not address directly the standard of review 

applicable to its evacuation claim. (JA:3:544-546, 5:1103-1106.) 

Elsewhere, Sierra Watch argued that all of its claims challenged the 

adequacy of the EIR as an informational document, and that such claims are 

reviewed as questions of law. (JA:3:534, 5:1095-1097.)  

Whether an EIR omits “essential information” is a question of law 

for the Court. (Banning Ranch II, supra, 2 Cal.App.5th at p. 935.) That 

formulation, of course, begs the question whether information is 

“essential.” Here, the EIR addressed wildland fire and evacuation; Sierra 

Watch simply disagrees with the County’s conclusions. A petitioner ought 

not to be able to alter the standard of review simply by recharacterizing its 
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claims. (See Treasure Island, supra, 227 Cal.App.4th at p. 1046 [court 

applied substantial evidence test despite petitioner’s “strenuous efforts to 

reframe the issues to allege procedural violations”].) 

Even if the Court approaches this issue as a question of law, the 

result ought to be the same. In its recent decision in Sierra Club v. County 

of Fresno, supra, the California Supreme Court noted that “[t]he ultimate 

inquiry … is whether the EIR includes enough detail ‘to enable those who 

did not participate in its preparation to understand and to consider 

meaningfully the issues raised by the proposed project.’ [Citations.] The 

inquiry presents a mixed question of law and fact. As such, it is generally 

subject to independent review. However, underlying factual determinations 

— including, for example, an agency’s decision as to which methodologies 

to employ for analyzing an environmental effect — may warrant deference. 

[Citations.] Thus, to the extent a mixed question requires a determination 

whether statutory criteria were satisfied, de novo review is appropriate; but 

to the extent factual questions predominate, a more deferential standard is 

warranted. [Citation.]” (6 Cal.5th at p. 516.) 

Here, the Draft EIR evaluated the Project’s consistency with adopted 

emergency evacuation plans, the Final EIR responded to comments on the 

issue, the issue was the subject of lively debate and input from multiple 

stakeholders and experts, and the EIR informed this debate. Sierra Watch’s 
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argument focused on the County’s conclusion: that the Project would not 

have a significant impact on the County’s adopted emergency evacuation 

plans. Under such circumstances, even if the issue is evaluated as a 

question of law, the EIR did its job by “enable[ing] those who did not 

participate in [the EIR’s] preparation to understand and to consider 

meaningfully the issues the proposed project raises. [Citations.]” (Ibid.) 

B. The EIR provided an adequate analysis of the Project’s 
impact on the County’s emergency evacuation plans. 
 

At trial, Sierra Watch portrayed the County as utterly heedless of 

whatever extreme fire risk may exist in the area. On the contrary, the record 

shows that, from the outset, both the County and MVWP understood fully 

the risk of wildfire in eastern Placer County, the EIR reflects this 

understanding, and the County and MVWP took concrete steps to address 

this risk. 

1. The County performed an extensive analysis of fire and 
evacuation risks. 
 

The Project will be located on a portion of the West Parcel. 

(AR:2:1161.) Cal-Fire has classified the entire West Parcel as a “very high” 

fire hazard severity zone. (AR:3:1724-1725.) Indeed, a large portion of 

Placer County carries this designation. (AR:8:4684 [“Fire Hazard Severity 

Zones” map for Placer County].)  
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This designation does not, in itself, mean that any project located in 

such an area automatically presents a potentially significant impact with 

respect to evacuation. Indeed, in Clews Land and Livestock, LLC v. City of 

San Diego (2017) 19 Cal.App.5th 161 (Clews Land and Livestock), the city 

adopted a negative declaration and approved a small school, even though 

the school was located in a very high fire hazard severity zone. Despite the 

stringent standard of review applicable in these cases, the court held that the 

school’s presence in such a zone did not equate to a “fair argument” that the 

school would have significant effects with respect to fire risk or 

evacuations. That was because, among other things, the school complied 

with applicable fire codes, the site was already developed, the school 

provided a secondary emergency access route, and any difficulties 

associated with evacuating the area already existed, and were not 

exacerbated by the school. (Id. at pp. 193-195.) As the court summarized, 

“[v]iewing the record as a whole, there is no fair argument that the project 

will materially affect evacuation routes in the area.” (Id. at p. 194.)  

In this case, the County certified an EIR, so the “fair argument” 

standard does not apply. Instead, “[w]here, as here, the agency prepares an 

EIR, the issue is whether substantial evidence supports the agency’s 

conclusions, not whether others might disagree with those conclusions.” 

(NCRA v. MMWD, supra, 216 Cal.App.4th at pp. 626-627 [EIR’s visual 
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analysis upheld; distinguishing “negative declaration” cases].) In this case, 

the Project’s location in a very high fire hazard severity zone was one of the 

facts before the Board, but that fact alone did not dictate the Board’s 

conclusion.  

So, aside from this designation, what are the facts? Historically, SPI 

has managed the property to thin the forest and remove dead or dying trees, 

and these management activities will continue. (AR:3:1259-1260.) As the 

EIR noted, federal, state, and local agencies also manage surrounding 

timberland to reduce the risk of wildfire by thinning timber and conducting 

controlled burns. (AR:3:1728-1729; see AR:78:46780-46844 [Northstar 

Fire Department, Northstar Community Wildfire Protection Plan (February, 

2015)], 80:47713-47780 [Fuel Reduction and Wildfire Prevention Strategy 

for Lake Tahoe Basin], 80:47793-47965 [management plan for land in 

jurisdiction of U.S. Forest Service], 20:11150-11155 [U.S. Forest Service 

testimony regarding programs to thin forests for fire protection and forest 

health].) 

In recognition of the risk of wildland fire, the Draft EIR analyzed 

whether sufficient fire protection services were available to serve the 

Project. (AR:3:1703-1704, 3:1707-1709, 3:1714-1717, 3:1720-1721.) As 

the Draft EIR noted: 
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• The Project must provide adequate water supply and hydrants to 

meet the needs of the Northstar Fire Department;  

• Buildings require sprinklers;  

• Residents must comply with the Fire Department’s “defensible 

space” policies and ordinance;  

• A primary and two secondary roads must be provided for 

emergency vehicle access; and  

• MVWP must prepare a Fire Protection Plan showing how these 

various requirements would be carried out, with the plan subject 

to review and approval by the Northstar Fire Department. 

(AR:3:1715-1716.)  

In addition, a consultant to the Northstar Community Services 

District studied whether the Project would require increased equipment or 

staffing to meet Department response time standards. (AR:77:46027-

46047.) Based on this report, the EIR proposed, and the County adopted, a 

mitigation measure requiring MVWP to provide supplemental funding 

according to a specified schedule, over and above applicable fees and 

property tax revenue, so that Fire Department staffing would keep pace 

with demand. (AR:3:1716-1717, 3:1720-1721; see AR:7:3667-3668 [Final 

EIR response to comment IO41-71], 2:865-866 [MMRP].) The County 
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found that the Project’s impact to fire services would, as mitigated, be less 

than significant. (AR:1:248-249, 1:252-254.) 

The Draft EIR also addressed hazards related to wildfire. It 

described Federal, State and local standards applicable to the site to address 

wildfire risk and evacuation. (AR:3:1732-1734.) These include the 

County’s East Side Emergency Evacuation Plan (updated March 2015) 

(AR:3:1733; see AR:17:10174-10197, 78:46872 [map showing evacuation 

routes in north Tahoe area, including Project site]), the County’s Local 

Hazard Mitigation Plan (April 2010) (AR:78:46874–80:47705), and the 

Northstar Fire Department’s Emergency Preparedness and Evacuation 

Guide (AR:78:46060-46074; see AR:78:46071 [map of evacuation routes 

from Northstar], 4:1809-1812 [Draft EIR list of references regarding public 

services, including fire services, and hazards, including evacuation plans].) 

In addition, as the EIR noted, the Northstar Community Services 

District (“NCSD”) adopted an ordinance requiring all lots to maintain 

defensible space, remove debris, and take various other steps to reduce fire 

risks. (AR:3:1734; see AR:2:1064-1065 [ordinance requirements 

incorporated into Project’s Emergency Preparedness and Evacuation Plan 

(“EPEP”)], 2:1080-1081 [defensible space requirements incorporated into 

Project]; George Decl. Exh. D [NCSD Ordinance 26-09].) As an expert 

who peer-reviewed the Project’s evacuation plans summarized, “Northstar 
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Fire Department has an aggressive defensible space and fire prevention 

program; every structure within the district gets inspected yearly for 

defensible space compliance.” (AR:28:15787.)  

The EIR analyzed whether, in light of these standards, the Project 

would “interfere with an adopted emergency response plan or emergency 

evacuation plan,” or “expose people or structures to a significant risk of 

loss, injury or death involving wildland fires, including where wildlands are 

adjacent to urbanized areas or where residences are intermixed with 

wildlands.” (AR:3:1735.) This significance threshold tracked the CEQA 

Guidelines. (CEQA Guidelines, Appendix G, ¶ VII(h); see Save Cuyama 

Valley, supra, 213 Cal.App.4th at p. 1068 [agency had discretion to adopt 

significance threshold derived from CEQA Guidelines Appendix G]; 

Oakland Heritage Alliance v. City of Oakland (2011) 195 Cal.App.4th 884, 

896-897 (Oakland Heritage) [agency had discretion to depart from 

Appendix G in fashioning threshold for seismic impacts].) 

The EIR concluded that the Project would maintain primary and 

secondary evacuation routes to SR 267. The Project would also prepare its 

own evacuation plan, subject to review by the Northstar Fire Department, 

and would not block or interfere with the use of SR 267 by other evacuees. 

As the Draft EIR stated, “[a] preliminary evacuation plan is provided in 

Appendix D of the Specific Plan,” showing how the Project’s primary and 
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secondary emergency access routes “relate to project roads and nearby 

emergency routes.” (AR:3:1741; see AR:38:22150-22195 [preliminary 

draft of preliminary evacuation and preparedness plan for Project].) As the 

EIR explained: 

Vehicle trips during project operation would represent an 
incremental increase over existing traffic volumes on nearby 
roadways, particularly during summer and winter peak times. 
This volume is consistent with, and lower than, traffic 
volumes considered by the County in its approval of the 
MVCP. The proposed project would not cut off or otherwise 
modify any existing evacuation routes. In accordance with 
Policy PSU-25, a Fire Protection Plan (FPP) would be 
prepared for the project that would identify emergency 
evacuation routes, emergency access road standards, 
standards for signs identifying evacuation routes, and a 
program for disseminating public safety information. Because 
the project would develop an emergency evacuation plan as 
part of the FPP, provide adequate emergency vehicle access 
and points of ingress and egress in a manner that meets NFD 
requirements (Shadowens, pers. comm., 2015a), and result in 
operational traffic that, at buildout, would represent an 
incremental increase insufficient to interfere with the SR 267 
Emergency Evacuation Plan, the project’s impact relative to 
emergency evacuation is less than significant. 
 
(AR:3:1741-1742.) 

 
Similarly, by bringing people to the area, the Project would increase 

the potential risk of wildfire, as well as the number of people potentially 

exposed to this risk. Standards imposed by the NCSD and incorporated into 

the Project would reduce this risk, however. (AR:3:1742-1743 [listing 

NCSD requirements, payment of fire mitigation fee, preparation of fire 
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prevention plan, payment of additional fees to cover staffing needs]; see 

AR:3:1745-1746 [when combined with other projects, Project would not 

contribute to significant cumulative interference with evacuation via SR 

267; other projects have increased development in areas subject to fire risk, 

but forest management plans have reduced fire risk as well].) 

The Draft EIR did not reach these conclusions in a vacuum. On the 

contrary, the record shows that the County and MVWP consulted regularly 

with the NCSD, the NFD, and peer-review consultants, and reviewed and 

relied upon adopted plans and standards. (See, e.g., AR:4:1809-1812 [list of 

references], 39:22371-22372 [meeting agenda], 22386 [same], 77:46027-

46047 [peer review of fire services], 77:46105-46109 [e-mail 

communications with Mark Shadowens, Fire Chief, Northstar Fire 

Department].) 

Responses to comments – equally part of the EIR (Cleveland I, 

supra, 3 Cal.5th at pp. 516-517; Defend the Bay, supra, 119 Cal.App.4th at 

p. 1273) – provided further information. A transportation consultant 

prepared a report estimating the time required to evaluate the Project. 

(AR:28:15789-15802.) The consultant based its analysis on conservative 

assumptions. It assumed that the Project would be fully occupied; that the 

evacuation would occur during summer months at periods of peak traffic 

volume; and that SR 267 would remain a two-lane road, despite Caltrans’ 
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long-term plan to widen the road to four lanes. (AR:28:15789-15792 [e.g., 

full occupancy; evacuation during summer peak traffic volumes on SR 267; 

no expansion of SR 267]; see AR:6:3140 [Final EIR citing and referencing 

consultant’s report].) The consultant concluded that the site would take 1.3 

hours to evacuate fully to a place of safety. Under cumulative conditions, 

assuming that SR 267 is not widened to four lanes, the time would be 1.5 

hours. (AR:28:15793-15796; see AR:6:3140 [Final EIR summarizing 

traffic consultant’s analysis].)  

The Final EIR further discussed the evacuation issue (AR:6:3138-

3140), noting that the Project “would not cut off or otherwise modify any 

existing evacuation routes.” (AR:6:3138.) The response cited Spec8ific 

Plan Policy PSU-25, and summarized the contents of the “Emergency 

Preparedness and Evacuation Plan” included as an Appendix to the Specific 

Plan (AR:6:3139-3140.) The record includes both the preliminary draft of 

this plan as it existed when the Final EIR was published (AR:38:22150-

22195), and the final version approved as part of the Specific Plan. 

(AR:2:1041-1086 [EPEP approved as Specific Plan component].)  

The record also includes a review of the draft plan performed by an 

expert retained by the County for this purpose, at MVWP’s expense. 

(AR:28:15784-15788.) In that report, Peter Hnat of Emergency 

Management Consultants2 described NFD’s “defensible space” program as 
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“world class.” (AR:28:15788.) Mr. Hnat also made a series of 

recommendations regarding the Project’s draft EPEP. (Ibid.) The Final EIR 

summarized the findings of the consultant’s report, and concluded that, 

although this or any project in the area “would increase the amount of time 

to complete an evacuation,” this increase would not create a significant 

safety risk. (AR:6:3140.)  

In response to a request from the Northstar Fire Department 

(AR:6:3162-3163, 31:17529), the County directed MVWP to improve the 

Project’s emergency access roads. (AR:6:3063, 6:3164-3165.) Based on the 

Fire Department’s request, MVWP must upgrade both roads to two lanes, 

and the roads must be paved and improved to meet Northstar Fire 

Department specifications. (AR:2:1077-1080, 6:3063, 6:3164-3165, 2:617-

618.)  

Based on input from Mr. Hnat and the Northstar Fire Department, 

MVWP updated its EPEP to incorporate these recommendations. 

(AR:2:1041-1086 [EPEP as approved by the Board].) The EPEP provided 

an extensive discussion of risks from wildland fire and other hazards, 

summarized Fire Code and NCSD requirements for building design and 

defensible space, required annexation of the West Parcel into the NCSD’s 

service area, and required ongoing fuel management to reduce wildland fire 

risks. (Ibid.) With respect to evacuation, the EPEP incorporated the plans 
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adopted by the County and NCSD. (AR:2:1082-1083; see AR:2:617-618.)  

The EPEP also required MVWP to incorporate into the Project a 

building “that is designed and constructed to serve as a shelter-in-place 

location …. In an emergency where shelter-in-place is required, this 

amenity would be open to the public, not just owners, as an area of refuge.” 

(AR:2:1083.) Combined with the EPEP’s policies for educating residents, 

disseminating information, and providing various mechanisms to notify 

residents in the event of an emergency (AR:2:1081-1082), the requirement 

to provide a safe place of refuge on the Project site would provide 

emergency responders with the flexibility to determine the appropriate time 

for residents to safely evacuate, without hindering others using SR 267 to 

leave the area. (AR:8:4693 [recommending shelter-in-place and defensible 

space requirements to reduce pressure on evacuation routes].) 

Against the backdrop of these consultations, planning, and specific 

obligations to manage the landscape and comply with building code and 

ordinance requirements, the underlying theme of Sierra Watch’s claim – 

that the County was heedless of the risk of wildland fire and evacuation – is 

false. (See Clews Land and Livestock, supra, 19 Cal.App.5th at pp. 193-195 

[taken as a whole, record showed that wildland fire and evacuation risk at 

proposed school would not be significant].) 



136 

 

2. Sierra Watch’s various attempts to belittle the County’s 
analysis lack merit. 
 

At trial, Sierra Watch attacked the County’s analysis in various 

respects. These attacks either ignored the record or amount to a 

disagreement over the County’s conclusions. 

First, Sierra Watch argued that the County had no choice but to find 

that the Project’s estimated evacuation time was significant. (JA:3:544-546, 

5:1103-1106.) The record contains no evidence, however, establishing a 

specific benchmark for the time required to evacuate an area. Whether the 

Project’s estimated evacuation time was, or was not, acceptable was 

therefore a judgment call for the County. The County’s consultant 

concluded that this amount of time for evacuation was adequate and 

explained why. (AR:6:3140; see AR:1:324 [explanation why time required 

to completely evacuate residents and guests to place of safety was 

considered appropriate metric].) County staff agreed. (AR:17:10167, 10171 

[citing evacuation times, recommending approval].) So did an expert hired 

to perform a peer review of the Northstar Fire Department’s capabilities 

and adopted evacuation plans. (AR:20:10842-10846.) 

To be sure, others disagreed. The Planning Commission’s 

deliberations reflect this disagreement. The Commission received testimony 

from the County Office of Emergency Services, the County Sheriff’s 
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Department, the California Highway Patrol and the US Forest Service, all 

of whom expressed differing perspectives on wildfire risk and evacuations. 

(AR:20:11131-11156.) The Commission itself had a lively debate 

concerning this issue (AR:20:11247-11251), after which the Commission 

voted 5-2 to recommend denial of the Project. (AR:20:11254-11256.) The 

transcript of the Commission’s discussion show that concerns about 

evacuation clearly played a role in the Commission’s recommendation. 

(Ibid.) 

The Board of Supervisors heard from many of these same officials, 

who emphasized that the County’s notification systems, command structure 

and evacuation plans meant that evacuation orders would be broadly and 

promptly disseminated, and that evacuations, while challenging, could be 

managed. (AR:19:10833-20:10855.)  

The EIR’s “significance threshold” (AR:3:1735) tracked then-CEQA 

Guidelines Appendix G, section VII(h), and called for a qualitative 

determination regarding whether the calculated evacuation time was 

“significant.” Absent a formally adopted standard, that was within the 

County’s discretion. (Save Cuyama Valley, supra, 213 Cal.App.4th at p. 

1068; Oakland Heritage, supra, 195 Cal.App.4th at pp. 896-897.)  

At trial, Sierra Watch did not propose an alternative threshold; 

rather, Sierra Watch simply asserted that, in its view, the incremental 
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increase in evacuation traffic caused by the Project was “significant.” Sierra 

Watch is entitled to its opinion, but that does not mean the County had to 

agree. (City of Maywood v. Los Angeles Unif. School Dist. (2012) 208 

Cal.App.4th 362, 424 (City of Maywood) [agency had discretion to rely on 

expert report to conclude rail hazard was not significant]; City of Long 

Beach v. Los Angeles Unified School Dist., supra, 176 Cal.App.4th at p. 

912-916 [consultants’ reports supported conclusion that project would not 

cause significant railroad or pedestrian hazards]; see Clover Valley, supra, 

197 Cal.App.4th at p. 243 [“a lead agency has the discretion to determine 

whether to classify an impact described in an EIR as ‘significant’”].) 

Second, Sierra Watch argued that the EIR erred in assuming that an 

evacuation would be orderly. (JA:3:545-546.) All acknowledged that there 

was no way to predict exactly how an evacuation would unfold. (AR:1:324, 

19:10834-10835, 20:11133-11135, 20:11146-11147; see AR:28:15789 

[traffic consultant acknowledges that there are a “myriad of scenarios that 

could be envisioned”], 28:15787 [County’s peer review expert 

acknowledged that “[t]he process of evacuation is NOT without risk,” 

although with proper planning such risks can be reduced to acceptable 

level].) The record shows, however, that the analysis focused on the time 

required for all Project residents and guests to reach the airport – a large 

staging area of comparative safety – taking into account “peak” levels of 
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traffic already present on SR 267. (AR:6:3138-3140, 28:15789-15802; see 

AR:19:10835-10841 [describing how evacuation order would be issued and 

implemented].)  

Fire officials stated that they were confident that an evacuation, 

while challenging, could be successfully carried out. (AR:19:10835-10837 

[citing County’s early notification system], 20:10846-10847 [use of unified 

command structure], 20:11135-11137 [based on County’s extensive 

planning efforts, County official states that an “evacuation is going to get 

done”; whether Project is approved will make a “marginal difference”], 

28:15787-15788 [peer review noting importance of fuel management, 

communications and proper planning], 20:10850-10853 [describing various 

means of communicating with residents], 2:1082-1083 [Project designed to 

comply with adopted East Side Emergency Evacuation Plan], 2:1055 [map 

showing evacuation routes for Project, tying into County’s plan], 17:10174-

10197 [adopted East Side Emergency Evacuation Plan], 8:3139 [Project’s 

EPEP is “designed to complement the County’s East Side Emergency 

Evacuation Plan”].)  

An EIR is not required to evaluate multiple possible scenarios. 

(National Parks & Conservation Assn. v. County of Riverside (1999) 71 

Cal.App.4th 1341, 1365.) Nor is an EIR required to analyze the impacts 

that will occur if plans incorporated into a project are not carried out. 
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(Treasure Island, supra, 227 Cal.App.4th at p. 1064 [EIR could assume 

consultations would occur to address hazards to shipping]; Dry Creek 

Citizens Coalition v. County of Tulare (1999) 70 Cal.App.4th 20, 33-34 

[EIR reasonably assumed project features would function as designed].) 

Here, the EIR considered the impacts of an evacuation occurring during a 

peak period, based on conservative assumptions. (AR:6:3138-3140.) This 

exceeded CEQA’s requirements.  

Third, Sierra Watch argued the County did not consider whether first 

responders would be able to reach the site. (JA:3:545.) In fact, the Project 

was revised at the Fire Department’s request to provide three, two-lane, 

paved routes onto the site. (AR:2:933-934, 2:1055; see AR:2:1077-1080 

[specifications for emergency access roads], 6:3162-3165 [routes paved at 

request of Northstar Fire Department].) The EIR also provided ample, peer-

reviewed information on the time emergency responders would require to 

gain access using these roads. (AR:3:1715 [response time of six to seven 

minutes]; see AR:3:1717 [funding provided to maintain staffing for both 

service calls and fire response], 3:1733-1734, 3:1743 [funding for staffing 

would enable Department to meet response time goals], 77:46037-46041 

[peer-reviewer’s analysis of response times and staffing needs].) 

Fourth, Sierra Watch cited the EIR’s finding that SR 267 would be 

congested during peak periods, and argued that such congestion will 
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necessarily be worse during an evacuation. (JA:3:546.) The claim is 

misleading. Level-of-service analysis focuses on roadway capacity under 

normal, peak conditions, taking into account travel times and driver 

convenience. (AR:3:1487-1488.) Such analysis says little about how a 

roadway will operate during an evacuation; in those instances, authorities 

assume control, the emphasis is on getting evacuees to places of safety, and 

roads do not function as they normally would. (AR:28:15790 [those 

managing evacuation would override normal traffic controls].) The issue is 

instead whether the plans are in place to reduce fire risks and manage the 

evacuation such that the Project’s impact would not be “significant.” 

(AR:1:325, 6:3140, 28:15785-15788.) In any event, the record contained no 

evidence, other than speculation, that the Project would have a material 

effect on others’ evacuation times, particularly in light of the fact that the 

Project incorporated both primary and two secondary evacuation routes. 

(AR:2:1078.)  

Notably, one of these paves routes connects to the “Fibreboard 

Freeway,” an existing, paved road providing an alternative evacuation route 

to the west, away from SR 267. (AR:2:617-618, 3:1273, 1279, 1282, 

6:3063, 3164-3165; see Clews Land and Livestock, supra, 19 Cal.App.5th 

at p. 194 [proposed school included primary and secondary evacuation 



142 

 

routes; claim that school would interfere with evacuations by its neighbor 

were speculative; negative declaration upheld].) 

Sierra Watch also ignored the fact the Project must include a shelter-

in-place location providing refuge that would provide refuge to the 

Project’s residents until they could be safely evacuated without increasing 

the evacuation risk to others. (AR:2:1083.) In any event, the traffic 

consultant conservatively added the Project’s evacuees atop traffic 

conditions during a peak-hour in the summer to estimate the time required 

to evacuate the area. (AR:1:325, 28:15789-15802.) 

No one disputes that the Project is located in an area with a high fire 

risk. Nor does anyone dispute that an evacuation would be challenging and 

inherently unpredictable. (AR:19:10835-10836.) Sierra Watch argued at 

trial that the County should not approve this – or, presumably, any – project 

in the area. After all, the fire risk is not limited to the Project site; it exists 

throughout the region. (AR:3:1725, 8:4864; see AR:20:10979, 10983, 

11043 [advocating for moratorium on development in region].) 

But the Board of Supervisors – not Sierra Watch – was the decision 

maker. County staff, consultants, peer reviewers, and fire professionals 

opined that the Project was consistent with adopted fire suppression and 

evacuation plans. (See, e.g., AR:1:323-326, 3:1703-1721, 3:1732-1735, 

3:1742-1746, 6:3138-3140, 17:9666-9671.) That was reason enough to 
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support the Board’s finding that the Project’s impact on wildland fire and 

evacuation was not significant. (AR:1:258-263; see Treasure Island, supra, 

227 Cal.App.4th at pp. 1059-1060 [EIR provided “ample information” on 

standards, techniques, and oversight in mitigation plan] ; City of Maywood, 

supra, 208 Cal.App.4th at pp. 412-413 [compliance with comprehensive 

regulatory scheme regarding hazardous materials]; Tracy First, supra, 177 

Cal.App.4th at pp. 933-934 [compliance with code’s energy standards 

supported conclusion that energy impacts would not be significant].) The 

Board therefore had ample basis to find that the Project would not interfere 

with adopted evacuation plans. (Oakland Heritage, supra, 195 Cal.App.4th 

at p. 889 [city had discretion to find that seismic impacts to buildings would 

not be significant, even if seismic damage would not be entirely 

prevented].)  

Of course, in the wake of the Camp Fire and other recent disasters, 

no one disputes the seriousness of the wildland fire threat, or the need for 

serious planning to prepare for such disasters. The record shows, however, 

that the County’s elected officials squarely confronted that threat. The EIR 

served its function by ensuring that the debate was fully informed. 

Sierra Watch hopes that the Court will unwind a policy decision with 

which it disagrees. But the issue for this Court – as it was for the trial court 

– is simply whether the EIR provided the Board and the public with 



sufficient information to inform the debate. (Citizens of Goleta Valley v. 

Board of Supervisors (1990) 52 Cal.3d 553, 576 [decision whether to 

approve project "is necessarily left to the sound discretion of the local 

officials and their constituents who are responsible for such decisions"].) 

To paraphrase another court's response to a similar effort, "it seems to us 

[Sierra Watch] is again asking that we arrogate to ourselves a policy 

decision which is properly the mandate of the [County]. We cannot." 

(Defend the Bay, supra, 119 Cal.App.4th at p. 1269.) 

The trial court erred by second-guessing the informed decision of the 

Board. Its decision should be reversed. 

CONCLUSION 

The trial court should be directed to enter judgment denying Sierra 

Watch's petition in its entirety, and to enter judgment in favor of the 

County and MVWP. In addition, the Court should award costs to the 

County and MVWP. 
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