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INTRODUCTION 

This case challenges Placer County’s approval of a massive 

development project in Tahoe’s Squaw Valley (“Project”). As Appellant 

Sierra Watch demonstrates, that approval violated the California 

Environmental Quality Act (“CEQA”), Public Resources Code section 

21000 et seq.1 

The Project would transform Squaw Valley and the North Tahoe 

region with an unprecedented level of development, including 850 new 

hotel, time share, and residential units in a series of high-rise structures; a 

90,000 square-foot indoor waterpark; and a “tank farm” holding 150,000 

gallons of propane for the development. Along with long-term construction 

noise, the development would add thousands of car trips to an area with 

limited transportation infrastructure. Further, most of the Project site is in a 

“Very High” fire severity zone, increasing the risk of catastrophic wildfire 

in the region and exposing residents and visitors to dangerous conditions. 

The Project is also a direct threat to what is arguably the region’s most 

valuable scenic and environmental resource: the world-famous clarity of 

Lake Tahoe.  

Numerous individuals, agencies, and organizations warned that the 

immense Project threatened Tahoe’s unique and sensitive environment and 

                                              
1 Except as otherwise noted, all statutory references are to the Public 
Resources Code. 
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 13 

that the County’s Environmental Impact Report (“EIR”) violated state law. 

After an extensive public hearing, the Squaw Valley Municipal Advisory 

Council recommended denial of the Project. Despite the public outcry, 

however, the Board of Supervisors (“Board”) voted to approve it and 

certify the defective EIR. Tellingly, the Supervisor representing Squaw 

Valley and the Tahoe area voted to deny the Project and reject the EIR. 

The EIR violated CEQA by systematically masking the Project’s 

most severe environmental effects and avoiding discussion of others. See 

Laurel Heights Improvement Assn. v. Regents of Univ. of Cal. (1988) 47 

Cal.3d 376, 392 (“Laurel Heights I”) (EIR must demonstrate “that the 

[government] agency has, in fact, analyzed and considered the ecological 

implications of its action”) (citation omitted). Astonishingly, the EIR 

essentially ignores the Project’s impacts on Lake Tahoe. Located just 

outside the Lake Tahoe Basin, the development would add nearly 24,000 

vehicle-miles traveled (“VMT”) per day to the Basin. This is more than 100 

times the Tahoe Regional Planning Agency’s (“TRPA”) threshold of 

significance (200 VMT). All that traffic would add to the pollution and 

nutrients that are steadily depriving Lake Tahoe of its clarity.  

Yet the County refused to accurately describe the Project’s regional 

setting or adequately analyze its significant impacts on the Lake. 

Consequently, the EIR identifies no mitigation measures that might lessen 

the Project’s damaging effects on Tahoe’s unique resources. These 
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omissions disregard CEQA’s specific mandate to protect Tahoe. See, e.g., 

Guidelines §§ 15206(b)(4)(A) (recognizing Tahoe Basin as area of 

“Statewide, Regional, or Areawide Significance”), 15125(d).2  

The Project approval also disregarded public safety. The County did 

not credibly consider the Project’s effects on an issue of increasing alarm in 

California: evacuation in the event of catastrophic wildfire. For example, 

the EIR summarily dismisses hazards posed by emergency fire evacuations 

as “insignificant.” The Project, however, would feature a potentially deadly 

combination of extremely high fire danger, gridlocked roads, and a large 

increase in the number of people needing to evacuate during a wildfire. In 

Squaw Valley, there is only one way out—Squaw Valley Road. If the 

proposed high-rises and indoor waterpark are built and occupied, it could 

take an estimated 10 hours and 40 minutes just to exit the Valley on the 

busiest weekends. And that journey would merely deposit people on 

another heavily forested and congested two-lane road, State Route (“SR”) 

89, another 9 miles away from the relative safety of Truckee and Interstate 

80. 

Visitors travel from all over California to Squaw Valley and the 

                                              
2 The CEQA Guidelines, California Code of Regulations, Title 14, section 
15000 et seq. (“Guidelines”) implement CEQA and are afforded “great 
weight” except when a provision is clearly unauthorized or erroneous. 
Laurel Heights I, 47 Cal.3d at 391, fn. 2. Citations in this brief refer to the 
Guidelines as they existed in 2016, when the County approved the Project.  
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Sierra Nevada for peace and quiet. Yet the EIR omits an adequate 

evaluation of the Project’s significant noise impacts: it excludes impacts 

beyond an arbitrarily chosen noise radius (only 50 feet), and, within that 

radius, it excludes basic information about the duration of noise exposure 

and the impacts from that exposure. Such omissions render the document 

patently inadequate. See Sierra Club v. County of Fresno (2018) 6 Cal.5th 

502, 519-21 (“Fresno”). Moreover, the EIR’s flawed noise analysis led to 

impermissibly vague mitigation. 

Likewise, the County erred in addressing the Project’s significant 

impacts on climate change. Admitting that the climate analysis in the Draft 

EIR (“DEIR”) was legally flawed under the Supreme Court’s decision in 

Center for Biological Diversity v. Department of Fish and Wildlife (2015) 

62 Cal.4th 204 (“CBD”), the Final EIR (“FEIR”) substantially revamped 

that section, using an entirely different metric to evaluate these impacts. 

When the County’s new analysis revealed more severe climate impacts, 

Appellant requested that the County recirculate the document for public 

comment and consider additional mitigation. The County refused, leaving 

the Project with no effective mitigation to reduce the Project’s immense 

greenhouse gas emissions and violating CEQA. See Guidelines 

§ 15088.5(a). 

Finally, in a region where traffic is a threat to public safety and 

natural resources, the EIR fails to consider all feasible mitigation to lessen 
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such impacts. It also improperly defers mitigation that would reduce the 

Project’s significant impacts on the area’s struggling transit system.  

Largely relying on the “substantial evidence” test, the Placer County 

Superior Court upheld the defective EIR. The Supreme Court, however, has 

clarified that this standard does not apply to review of Appellant’s CEQA 

claims here. See Fresno, 6 Cal.5th at 515-16. Accordingly, Appellant 

requests that this Court reverse the trial court’s decision and direct issuance 

of a writ of mandate directing the County to rescind its Project approval. 

STATEMENT OF THE CASE 

I. STATEMENT OF FACTS 

A. The Environmental Setting. 

The Project site lies in Squaw Valley, a narrow alpine valley about 

two and a half miles long and a half-mile wide at the base of Squaw Valley 

Ski Resort. AR:3:1287, 1741.3 The site consists of 93.3 acres covering two 

parcels—the 84.5-acre Village Parcel and the 8.8-acre East Parcel—and 

connects to SR 89 via a single, two-lane road (Squaw Valley Road). 

AR:3:1745, 1749. The site includes the mouth of Shirley Canyon, a popular 

hiking spot, and is adjacent to the Tahoe National Forest. See AR:3:1753; 

4:1827. The Project is located near Lake Tahoe, one of the nation’s most 

treasured natural resources. See AR:3:1639.  

                                              
3 Administrative Record citations appear as: AR:volume number:page 
number(s). 
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B. The Project. 

Real Party in Interest Squaw Valley Real Estate, LLC (“Applicant”) 

first proposed a version of the Project in 2011, seeking entitlements to 

dramatically increase development in the Valley. See AR:3:1642. On 

October 10, 2012, the County issued a Notice of Preparation (“NOP”) of a 

DEIR for the proposed “Village at Squaw Valley Specific Plan and Phase I 

Project.” AR:5:2505. Sierra Watch—along with many agencies, 

individuals, and organizations—commented on the NOP, urging a thorough 

environmental review. See AR:5:2646-52. The Project was revised, and in 

January 2014, the Applicant proposed the Specific Plan that the County 

eventually approved, with minor modifications, as the primary entitlement 

for the Project. See AR:30:17116-351; 2:1067-3:1250.  

As approved, the Project would install massive residential, retail, 

and resort development across 51 acres in Squaw Valley. AR:3:1747, 1749. 

On the Village Parcel, the Project would allow 1,493 new bedrooms—

mostly in high-rise hotels—including multiple timeshare units at the mouth 

of picturesque Shirley Canyon. AR:3:1747, 1750, 1753. The Project calls 

for nine acres of parking structures, an equipment yard, and approximately 

274,000 square feet of new commercial space in the Village, including a 

96-foot tall, 90,000-square foot indoor water park. AR:3:1752. Dubbed the 

“Mountain Adventure Camp,” the indoor complex would feature a wide 

variety of entertainment activities: water slides, action rivers, arcades, 30 
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bowling lanes, simulated sky diving, miniature golf, indoor water skiing, 

trampolines, and more. AR:2:1114; 3:1752, 1754. The Project would also 

construct a propane “farm” of up to five 30,000-gallon tanks. AR:3:1766. 

At the east end of the Valley, the Project calls for dormitory housing 

for 300 employees, another parking structure, and 20,000 square feet of 

commercial space on the East Parcel. AR:3:1752. The Project would be 

constructed over 25 years. AR:3:1650.  

C. Environmental Review and Project Approval. 

On May 18, 2015, the County circulated the DEIR for the Project. 

AR:3:1644. Over 350 individuals, many conservation groups, and more 

than a dozen governmental agencies provided comments. AR:7:3885-96. 

Sierra Watch submitted an extensive critique of the DEIR, attaching 

detailed supporting information and expert reports. See AR:39:22850-979. 

Despite the DEIR’s shortcomings, the document still revealed that the 

Project would cause wide-ranging adverse environmental impacts, 

including significant impacts on traffic and noise. AR:3:1695, 1697-98, 

1712-13. 

On April 7, 2016, the County issued the FEIR, which included 

responses to comments received on the DEIR. See AR:1:212. Again, the 

County received comments, including a detailed letter from Sierra Watch 

warning the County that it had not corrected the DEIR’s errors. See 

AR:7:3885-96; 38:22222-315. Notably, the California Attorney General 

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 3
rd

 D
is

tri
ct

 C
ou

rt 
of

 A
pp

ea
l.



 19 

also commented, expressing concern that the environmental review did not 

adequately analyze or mitigate the Project’s impacts on Lake Tahoe or on 

climate change, two issues of statewide concern. AR:38:22207-21. 

On May 14, 2016, the Squaw Valley Municipal Advisory Council 

considered the Project at a public meeting. AR:79:46870-72. After careful 

deliberation, the Council recommended denial of the Project. Council 

members expressed “concerns similar to those voiced during public 

comment on environmental impacts and the scope of the project as 

proposed.” AR:79:46872.  

On August 11, 2016, the County Planning Commission held its 

public hearing on the Project. AR:15:8817-20. There, the Commission 

received testimony from 98 members of the public, the vast majority of 

whom opposed the Project. AR:17:10121; see AR:17:9897-10082. Despite 

this overwhelming opposition, the Planning Commission voted four-to-two 

to recommend Project approval and certification of the EIR. AR:17:10121. 

On November 15, 2016, the Board of Supervisors held its public 

hearing on the Project. See AR:17:9783-85. Just six days before the 

hearing, the County posted approximately 1,000 pages of Project 

documentation on its website. The last-minute posting included new 

responses to comments, FEIR “errata,” and proposed Findings of Fact. See 

AR:38:21994. Sierra Watch immediately requested that the Board postpone 

the hearing to give the public time to review this voluminous new 
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information. Id. The Board refused. See AR:17:9783-85.  

Large numbers of the public attended the hearing, and over 100 

individuals testified, with nearly all opposing the Project. See AR:16:9460-

17:9711. At the hearing, the County announced the existence of even more 

new documents: a last-minute memorandum and an amendment to the 

Project’s Development Agreement purportedly addressing concerns raised 

by the Attorney General about Lake clarity. See AR:16:9427-29. No 

member of the public had the opportunity to review the new documents, or 

comment on them, prior to the hearing.  

Despite the widespread opposition, the Board voted four-to-one to 

approve the Project. AR:17:9784-85. Notably, the Supervisor who 

represented Squaw Valley and the Tahoe area voted to deny the Project. See 

id. The Board adopted the Specific Plan and related planning approvals. 

AR:1:7-8, 113-14, 116-17; 2:1067-68; 3:1251-53. It also certified the EIR 

and approved CEQA findings of fact, a statement of overriding 

consideration, and a mitigation monitoring plan. AR:1:211-13.  

II. PROCEDURAL HISTORY OF THE LITIGATION  

On December 15, 2016, Appellant timely filed its Petition for Writ 

of Mandate, challenging the Project under CEQA. JA:1:007-35.4 On 

January 13, 2017, Appellant filed a related action, alleging that the County 

                                              
4 Citations to the parties’ Joint Appendix appear as: JA:volume 
number:page number(s).  
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violated the Brown Act in approving the Project. 

The trial court held the writ hearing in this matter on May 24, 2018, 

and issued its Ruling denying the petition on August 13, 2018. JA:2:429-

45. Judgment was entered on August 21, 2018. JA:2:449.5 

On October 11, 2018, Appellant timely filed its Notice of Appeal. 

JA:2:476-77.  

STATEMENT OF APPEALABILITY 

This is an appeal from a final judgment entered on August 21, 2018. 

JA:2:449-50. Code Civ. Proc. § 904.1(a)(1) (appeal may be taken from 

final judgment); see also California Rules of Court, Rule 8.104. 

STANDARD OF REVIEW 

CEQA’s dual standard of review is well-settled. When reviewing an 

agency’s compliance with CEQA, “a reviewing court must adjust its 

scrutiny to the nature of the alleged defect, depending on whether the claim 

is predominantly one of improper procedure or a dispute over the facts.” 

Vineyard Area Citizens for Responsible Growth v. City of Rancho Cordova 

(2007) 40 Cal.4th 412, 435, rehg. den. Mar. 29, 2007 (“Vineyard”). If an 

EIR fails to address an issue or omits essential information, courts employ 

de novo review to determine whether the agency violated the Act’s 

                                              
5 Subsequently, the trial court ruled against Appellant in the Brown Act 
matter. That ruling is the subject of a separate appeal currently pending 
before this Court (Case No. C087892). 
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disclosure requirements. Fresno, 6 Cal.5th at 515-16. By contrast, courts 

use the “substantial evidence” test to review “substantive factual 

conclusions.” Vineyard, 40 Cal.4th at 435.  

Respondents argued at trial that the court should review all of 

Appellant’s claims under the “substantial evidence” test (JA:2:256, 262, 

266, 270, 273, 279), but this argument is incorrect. For example, the EIR’s 

failure to include a complete description of the Project’s environmental 

setting, including the Tahoe Basin, is an error of law. San Joaquin 

Raptor/Wildlife Rescue Center v. County of Stanislaus (1994) 27 

Cal.App.4th 713, 729 (“Raptor”) (environmental setting deficiency 

rendered EIR “inadequate as a matter of law”); see also Fresno, 6 Cal.5th at 

515.  

Likewise, the EIR’s omission of an adequate analysis of Project 

impacts on environmental resources in the Tahoe Basin, emergency 

evacuation, and noise constitutes legal error. As the Supreme Court recently 

explained in Fresno, “whether a description of an environmental impact is 

insufficient because it lacks analysis or omits the magnitude of the impact 

is not a substantial evidence question.” 6 Cal.5th at 514. The “ultimate 

inquiry” is whether the document includes enough detail to enable the 

public “to understand and consider meaningfully the issues raised by the 

project.” Id. at 516. This inquiry is “generally subject to independent 

review.” Id.  
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Furthermore, whether the Project’s mitigation measures for climate, 

noise, and transportation impacts violate CEQA because they are 

incomplete, illusory, or unenforceable presents questions of law. City of 

Marina v. Bd. of Trustees of Cal. State Univ. (2006) 39 Cal.4th 341, 365-

66; § 21081.6(b) (mitigation must be “fully enforceable”).  

While earlier cases had suggested the substantial evidence test 

applied to Appellant’s recirculation claim, Fresno indicates that 

recirculation presents a question of law where an EIR was “fundamentally 

and basically inadequate.” 6 Cal.5th at 514; Guidelines § 15088.5(a)(4). 

Thus, contrary to Respondents’ arguments, this Court must review de novo 

the majority of the issues in this appeal.  

To the extent that the substantial evidence test applies to Appellant’s 

remaining arguments on recirculation and mitigation, this test does not call 

for blind deference to an agency’s determinations. “Substantial evidence” is 

“evidence of ponderable legal significance, reasonable in nature, credible, 

and of solid value.” American Canyon Community United for Responsible 

Growth v. City of American Canyon (2006) 145 Cal.App.4th 1062, 1070; 

see also Guidelines § 15384(a). Here, no substantial evidence supported the 

County’s refusal to recirculate the FEIR’s substantially revised analysis of 

climate impacts or its rejection of feasible mitigation that could have 

reduced the Project’s impacts.  

Finally, the EIR’s errors and omissions were prejudicial. As the 
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Supreme Court clarified in Fresno, where an EIR “‘omits material 

necessary to informed decision making and informed public participation,’” 

it “subverts the purposes of CEQA” and “‘the error is prejudicial.’” 6 

Cal.5th at 515 (citations omitted). Here, the County certified a deeply 

flawed EIR that precluded informed decision-making and meaningful 

public participation.  

ARGUMENT 

I. The EIR’s Inadequate Discussion of the Lake Tahoe Basin Fails 
to Perform Its Informational Function of Identifying Impacts to 
That Sensitive Area. 

It is undisputed that the Project would add a staggering 1,353 car 

trips, or 23,842 VMT, per day to the Lake Tahoe Basin during peak 

periods. AR:7:4016, 4132. Consequently, it would degrade the Basin’s air 

quality and impair the Lake’s famed water clarity. The EIR, however, 

virtually ignores the environmental setting of the Lake Tahoe Basin. It also 

never meaningfully assesses the Project’s impacts on this treasured 

resource. Each of these omissions directly violates CEQA, and the trial 

court’s ruling upholding the EIR’s scant analysis must be reversed.  

A. Federal and State Laws Recognize the Lake Tahoe Basin 
as a Unique and Nationally Important Environmental 
Resource. 

The United States Supreme Court confirmed: “All agree that Lake 

Tahoe is ‘uniquely beautiful,’ that President Clinton was right to call it a 

‘national treasure that must be protected and preserved,’ and that Mark 
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Twain aptly described the clarity of its waters as ‘not merely transparent, 

but dazzlingly, brilliantly so.’” Tahoe-Sierra Preservation Council, Inc. v. 

Tahoe Regional Planning Agency (2002) 535 U.S. 302, 307 (internal 

citations omitted).  

Responding to development threatening this distinctive resource, 

Congress approved a bi-state Compact between California and Nevada in 

1969. It “set goals for the protection and preservation of the lake” and 

established TRPA, tasking that agency with adopting regulations to 

conserve the 501-square-mile Tahoe Basin. Id. at 309-10. Accordingly, 

TRPA set regional “environmental threshold carrying capacities.” Id. at 

310. Grounded in science, they “define the capacity of the natural 

environment and set specific environmental performance standards related 

to land use.” AR:13:7253; see also Gov. Code § 66801; AR:30:17611-18; 

31:17619-27.  

Scientific research has identified motor vehicles as a major cause of 

both air and water pollution in the Tahoe Basin. Tailpipe emissions 

contribute to decreased visibility and poor air quality that adversely impact 

health. See, e.g., AR:2:612; 85:49731-32. As the County admits, these 

emissions also cause nitrogen deposition in the Lake, which in turn 

generates algae growth that threatens the Lake’s remarkable clarity. See, 

e.g., id.; AR 2:611-13, 621, 682-83; 17:9910; 38:22059; 39:22503-13; 

45:26020-25; 80:47508; Sierra Club v. Tahoe Regional Planning Agency 
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(9th Cir. 2016) 840 F.3d 1106, 1109 (noting scientific research showing 

threats to Lake clarity from “atmospheric deposits caused by rain washing 

nitrogen from automobile exhaust down into the lake”) (citations omitted). 

In addition to emissions, cars and trucks produce finely-crushed road 

sediment that further degrades the Lake. See AR:39:22503-11; 2:611, 906; 

17:9910.  

TRPA has adopted science-based standards that address these 

impacts. See, e.g., AR:30:17617-18; 31:17619-21. In particular, TRPA set a 

Basin-wide, cumulative carrying capacity threshold for motor vehicles of 

2,067,600 VMT. AR:7:4016. This threshold represents the total VMT that 

the Basin can sustain before reaching a “tipping point” and losing the 

environmental attributes that make the area unique. Gov. Code § 66801. 

Indisputably, when the County approved the Project, the Basin was 

dangerously close to exceeding TRPA’s cumulative threshold for VMT. 

See AR:7:4016, 4129. Any addition of VMT from out-of-Basin projects, 

such as the Project here, threatens to use up the remaining VMT in the 

cumulative threshold. See, e.g., id.; AR:2:905-06. 

TRPA also utilizes a project-level standard of 200 daily vehicle trips, 

or 1,150 VMT. AR:7:4129. A project exceeding that level is deemed to 

cause a significant environmental impact. Id. In addition, TRPA has 

adopted other numeric and management standards to protect Lake Tahoe’s 

air and water quality, including those that limit air pollutants and decrease 
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sediment deposition in the Lake. See AR:30:17617-18; 31:17619-21.  

Furthering the national and bi-state commitment to Tahoe, the 

CEQA Guidelines expressly designate the Basin as an area of “Statewide, 

Regional, or Areawide Significance” that merits particular attention. 

Guidelines § 15206(b)(4)(A). The Guidelines mandate that an “EIR shall 

discuss any inconsistencies between the proposed project and applicable 

general plans, specific plans, and regional plans … [including] plans for the 

protection of the … Lake Tahoe Basin.” Guidelines § 15125(d).  

B. The EIR Fails to Adequately Describe the Regional 
Environmental Setting for the Project. 

Potential impacts to a resource like Lake Tahoe is expressly why 

CEQA requires a detailed depiction of environmental setting: to assess a 

project’s impact on the surrounding area. The EIR for this Project, 

however, fails to do so. 

1. CEQA Requires a Complete Description of the 
Project’s Environmental Setting. 

An EIR must first identify a proposed project’s environmental 

setting. The discussion of the setting “must include a description of the 

physical environmental conditions in the vicinity of the project … from 

both a local and regional perspective.” Guidelines § 15125(a). This 

information is essential to the analysis, as it will normally serve as the 

baseline for determining whether a project’s impact is significant. Id. 

Accordingly, the draft EIR must include the necessary information about 
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the environmental setting. Guidelines § 15120(c); Save Our Peninsula 

Com. v. Monterey County Bd. of Supervisors (2001) 87 Cal.App.4th 99, 

125 (“baseline determination is the first rather than the last step in the 

environmental review process”). 

Importantly for the present case, the setting is not merely the 

immediate, localized area of a project. Rather, “[k]nowledge of the regional 

setting is critical to the assessment of environmental impacts.” Guidelines § 

15125(c). Further, “[s]pecial emphasis should be placed on environmental 

resources that are rare or unique to that region and would be affected by the 

project.” Id.; see also id. § 15064(b) (“significance of an activity may vary 

with the setting”). Thus, CEQA does not limit the EIR’s description of the 

environmental setting to the project site or to the lead agency’s jurisdiction, 

as the trial court incorrectly held. See JA:2:458-49. Rather, the Act 

demands a regional approach that focuses on unique resources, such as 

Lake Tahoe, that the project would impact.  

Courts have repeatedly held that where an EIR contains an 

“inadequate description of the environmental setting for the project, a 

proper analysis of project impacts [i]s impossible.” Galante Vineyards v. 

Monterey Peninsula Water Management Dist. (1997) 60 Cal.App.4th 1109, 

1122 (invalidating EIR with only passing references to surrounding 

viticulture); Friends of the Eel River v. Sonoma County Water Agency 

(2003) 108 Cal.App.4th 859, 873-75 (EIR’s description of environmental 
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setting failed to describe regional setting for water diversions). Thus, if an 

EIR fails to include adequate information on the environmental setting that 

allows readers to understand the sensitivity of resources at stake, “prejudice 

is presumed.” Sierra Club v. State Bd. of Forestry (1994) 7 Cal.4th 1215, 

1236-37 (“Board of Forestry”) (invalidating environmental document that 

“contained no site-specific data regarding the presence of four old-growth-

dependent species”).  

For the present case, the court’s decision in Raptor, 27 Cal.App.4th 

at 729, is particularly apt. The project at issue there included 633 homes, a 

commercial area, and a park. Id. at 718. The project site lay near a wetland 

wildlife preserve, and a project park was situated adjacent to the San 

Joaquin River. Id. at 724. The EIR purported to evaluate the development’s 

impacts on waterfowl and other resources in the project area. Id. at 729. 

However, the court found that the EIR’s information on the environmental 

setting was “incomplete and misleading” because it included little reference 

to the sensitive riparian resources in the region. Id. at 723-29. This 

omission violated CEQA as it “precludes this court from concluding that all 

the environmental impacts of the development project were identified and 

analyzed in the FEIR.” Id. at 729; see also Cadiz Land Co., Inc. v. Rail 

Cycle (2000) 83 Cal.App.4th 74, 92-95 (invalidating EIR for failing to 

provide contextual information regarding underlying aquifer and thereby 

precluding evaluation of “how soon depletion will occur” of this “valuable 
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and relatively scarce resource in the region”).  

2. The EIR’s Refusal to Meaningfully Describe the 
Tahoe Basin Violated CEQA. 

Just as the EIRs in Raptor and Cadiz violated CEQA by failing to 

describe the environmental setting, so the omission of information about 

the Tahoe Basin invalidates the EIR here. The EIR’s discussion of the 

environmental setting includes only a few, widely scattered references to 

the Tahoe Basin. It does not meaningfully describe the current physical 

conditions in the Basin or discuss the importance and sensitivity of this 

resource. See AR:3:1741-47; 4:2043-52, 2126-67; 7:4016-17, 4033.  

Instead of completely describing the Tahoe Basin, the EIR 

emphasizes that the Project lies outside its boundaries. See, e.g., 

AR:3:1639, 1647, 1741. For example, in describing the Project’s location, 

the EIR’s only mention of Lake Tahoe is a statement that Squaw Valley is 

“seven miles northwest of Tahoe City and Lake Tahoe, but outside of the 

Lake Tahoe Basin.” AR:3:1741. In addressing “Surrounding Land Uses,” 

the project description omits any mention of Lake Tahoe. AR:3:1746. 

Similarly, none of the EIR’s chapters on individual resource areas 

meaningfully addresses the Tahoe Basin. In particular, the chapters on 

water quality and air quality setting, where readers would expect this 

information, barely touch on the subject.  
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a. The EIR’s Discussion of the Water Quality 
Setting. 

The EIR’s 41-page discussion of the setting information for 

Hydrology and Water Quality is the obvious place to address Lake Tahoe. 

This material, however, only mentions “Lake Tahoe” once. AR:4:2126-67. 

The EIR states: “The plan area is located within the low elevation portion 

of the approximately eight square mile Squaw Creek watershed, a tributary 

to the middle reach of the Truckee River (downstream of Lake Tahoe).” 

AR:4:2126. The EIR says nothing about the current status of Lake Tahoe’s 

water quality or its famed water clarity. Nor does it disclose whether the 

Lake is nearing its environmental carrying capacity.  

To defend these startling omissions at trial, Respondents offered two 

plainly erroneous arguments. First, they claimed that because the Project 

will be constructed outside the Basin, the EIR need not “include a detailed 

description of Lake Tahoe.” JA:2:256. But this argument ignores the 

Project’s impacts in the Basin. The Project would add 23,842 VMT to the 

Basin each day in peak periods, resulting in impacts to Lake Tahoe’s water 

quality—facts Respondents do not dispute. See, e.g., AR:2:611, 7:4016. 

The EIR must describe the regional setting so that it can adequately 

evaluate all of the Project’s environmental impacts. See Guidelines § 

15125(c); Bakersfield Citizens for Local Control v. City of 

Bakersfield (2004) 124 Cal.App.4th 1184, 1216 (invalidating EIR for 
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failing to adequately describe entire area potentially impacted by project). 

Second, Respondents claimed the EIR’s discussion of the 

environmental setting could ignore information about the status of TRPA’s 

plans, policies, and thresholds for protection of Lake Tahoe because the 

Project “does not need a permit from TRPA.” JA:2:256-57. The trial court 

agreed. JA:2:433-34. However, this fact does not somehow operate to 

narrow the scope of the relevant information that the EIR must provide, for 

TRPA’s plans provide vital information about the Basin’s current 

environmental condition.  

For example, in Friends of the Eel River, a project relying on 

diversions from the neighboring Eel River did not need a permit from the 

Federal Energy Regulatory Commission. Nonetheless, the lead agency 

could not omit information from the EIR about the Commission’s plans to 

protect endangered species in the River, because that information was 

needed to analyze the project’s environmental effects. 108 Cal.App.4th at 

865-66, 873-75. Here, information about TRPA’s program to protect the 

Tahoe Basin is likewise relevant to the County’s environmental analysis 

because the Project would significantly impact Basin resources, and the 

science underpinning TRPA’s standards is directly relevant to that impact.  

b. The EIR’s Discussion of Air Quality Setting. 

Similar to the water quality setting, the discussion of the 

environmental setting in the EIR’s “Air Quality” chapter fails to address 
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current conditions in the Tahoe Basin. The chapter begins by recognizing 

that “[s]ome vehicle activity, particularly visitor trips and employee 

commute trips, associated with operation of the proposed project would [] 

occur in the Lake Tahoe Air Basin.” AR:4:2043. Remarkably, however, it 

then drops the subject, failing to describe the current air quality conditions 

or VMT in the Basin. See AR:4:2043-52. Further, although this chapter 

purports to describe the federal, state, and local regulatory setting, it says 

nothing about the special, bi-state regulatory regime that governs the Basin. 

See AR:4:2047-52. Nor does it mention the Basin’s environmental carrying 

capacity, leaving readers clueless about whether air pollution around the 

Lake is nearing the “tipping point” established by that capacity. See id. 

Instead of providing this essential information, the DEIR merely 

references data from two monitoring stations in the Basin. AR:4:2043-47. 

The FEIR later added two other snippets of information: TRPA’s 

cumulative VMT carrying capacity for the Basin and a 2010 estimate of 

total VMT in the Basin. AR:7:4016. 

At trial, Respondents claimed this information regarding the Lake 

Tahoe Basin’s air quality setting satisfied CEQA. JA:2:257. The trial court 

agreed. JA:2:434. But this scant data lacked the contextual information 

essential for an adequate assessment of the Project’s actual impacts on the 

Tahoe Basin’s air quality. Without complete information on this 

environmental setting, the EIR could not answer the basic question whether 
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cars from this Project streaming into the Tahoe Basin will adversely affect 

the Basin’s air quality. See Cadiz, 83 Cal.App.4th at 91-95.  

An EIR “must demonstrate that the significant environmental 

impacts of the proposed project were … considered in the full 

environmental context.” Guidelines § 15125(c). Here, the EIR’s paltry 

description of Basin air quality—an essential part of that environmental 

context—violated CEQA.  

C. The EIR Fails to Adequately Analyze the Project’s 
Significant Environmental Impacts on the Lake Tahoe 
Basin. 

Because the EIR fails to include the required information on the 

environmental setting of the Project, its analysis of impacts on the Lake 

Tahoe Basin was necessarily flawed. Here, the County recognized as much 

at the eleventh hour, but its hurried attempt to remedy the deficiency failed. 

1. CEQA Requires Detailed Environmental Analysis 
of Both Project-Specific Impacts and Cumulative 
Impacts. 

After describing the environmental setting, an EIR must “identify 

the significant effects on the environment of a project, [] identify 

alternatives to the project, and [] indicate the manner in which those 

significant impacts can be mitigated or avoided.” § 21002.1(a); see also 

§§ 21100(b), 21061; Guidelines § 15126.6(f)(1). “‘Environment’ means the 

physical conditions which exist within the area which will be affected by a 

proposed project, including land, air, [and] water.” § 21060.5.  
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Thus, the core of an EIR focuses on environmental effects, and a 

lead agency’s jurisdictional boundary does not curtail the required analysis 

of effects occurring outside that boundary. As the Supreme Court 

specifically warned, “an EIR may not ignore the regional impacts of a 

project proposal, including those impacts that occur outside of its borders.” 

Citizens of Goleta Valley v. Bd. of Supervisors (1990) 52 Cal.3d 553, 575; 

see also City of Marina, 39 Cal.4th at 359–60; City of San Diego v. Bd. of 

Trustees of Cal. State Univ. (2015) 61 Cal.4th 945, 961. Further, the EIR 

must base its assessment of significant environmental impacts on objective 

facts and include “meaningful analysis.” Laurel Heights I, 47 Cal.3d at 

404-05; Guidelines § 15384. 

The EIR must also analyze a project’s significant cumulative 

impacts. CEQA defines cumulative impacts as “two or more individual 

effects which, when considered together, are considerable or which 

compound or increase other environmental impacts.” Guidelines § 15355. 

An effect is “cumulatively considerable” when the “incremental effects of 

an individual project are significant when viewed in connection with the 

effects of past projects, the effects of other current projects, and the effects 

of probable future projects.” Guidelines § 15065(a)(3). 

Finally, the EIR must determine whether a potential impact is 

significant and how significant that impact will be. See Protect the Historic 

Amador Waterways v. Amador Water Agency (2004) 116 Cal.App.4th 
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1099, 1109 (“Amador”) (The EIR “must determine whether any of the 

possible significant environmental impacts of the project will, in fact, be 

significant.”); Santiago County Water Dist. v. County of Orange (1981) 118 

Cal.App.3d 818, 831 (“What is needed is some information about how 

adverse the adverse impact will be.”). 

Here, the EIR fails in all these required tasks. 

2. The EIR Does Not Adequately Analyze Either the 
Project’s Individual Impacts or Its Cumulative 
Impacts on the Basin. 

Here, the DEIR does not discuss the Project’s individual or 

cumulative impacts on Lake Tahoe’s water quality and clarity, or its 

impacts on the Basin’s fragile air quality. It adopts no environmental 

thresholds to assess those impacts on the Lake and Basin, and refers only in 

passing to programs of other agencies, such as TRPA, whose purpose is to 

protect these resources. See, e.g., AR:3:1657-1740, 4:2053-66, 2167-209. 

Consequently, the DEIR reaches no conclusion about the significance of 

the Project’s impacts on the Basin or the Lake, and thus identifies no 

mitigation for those impacts. See id. 

Numerous commenters, including Appellant, TRPA, and the League 

to Save Lake Tahoe, informed the County that the DEIR’s approach was 

inadequate under CEQA. E.g., AR 7:4128-31; 8:4364-77, 4387-92, 4610. 

In response, the FEIR tried to rectify the problem with a small series of 

“fixes,” none of which correct the DEIR’s inadequacies. See AR:7:4016-17, 
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4033, 4076, 4132-34, 8:4380-86, 4393-94, 4738. First, the FEIR finally 

acknowledges TRPA’s threshold standards for the Basin, including for 

VMT. AR:7:4016, 4033. The FEIR, however, does not apply TRPA’s 

thresholds—or any other threshold—needed to assess the significance of 

the Project’s impacts on the Basin. Id. Instead, the FEIR just repeats its 

refrain that “that the proposed project would not be located in the Basin and 

is not under the jurisdiction of TRPA.” AR:7:4016. 

Second, the FEIR reveals for the first time that, under peak daily 

conditions, the Project would generate 1,353additional car trips—an 

additional 23,842 VMT—in the Basin. AR:7:4016, 4132. The FEIR then 

surveys prior environmental documents prepared for various other regional 

projects. AR:7:4017. This survey reveals that TRPA and the County (for 

the Homewood project) have utilized project-specific thresholds of 200 

daily trips or 1,150 VMT to assess those projects’ impacts on the Basin. Id.; 

see also AR:7:4129. Here, if the FEIR had actually used one of these 

project-specific thresholds, it would necessarily have concluded that the 

Project would significantly impact the Basin.  

Instead, it veers in another direction, concluding that the Project 

would not cause the Basin to exceed TRPA’s cumulative total carrying 

capacity threshold of 2,067,600 VMT. AR:7:4016. In other words, because 

this Project’s VMT would not trigger an exceedance of the Basin-wide 

limits, the County avoided determining whether the Project, individually, 
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would significantly impact the Basin. See AR:7:4016-17. This omission 

alone violates CEQA. See Amador, 116 Cal.App.4th at 1109 (agency must 

reach significance determination regarding an impact).  

Moreover, the FEIR’s passing reference to TRPA’s cumulative 

threshold does not meet CEQA’s basic requirements for analyzing 

cumulative impacts. Specifically, it never calculates the cumulative VMT 

from the Project in combination with other past, current, and probable 

future projects, as required by Guidelines section 15065(a)(3). See 

AR:7:4016-17; Citizens to Preserve the Ojai v. County of Ventura (1985) 

176 Cal.App.3d 421, 430-31(adequate cumulative impact analysis is critical 

to valid EIR). This fundamental error is particularly egregious given the 

County’s simultaneous environmental review of another huge development, 

the Martis Valley West project, which would also generate a large number 

of trips to the Basin. See AR:2:683-86. The FEIR cannot adequately 

analyze cumulative impacts without addressing that large project and others 

planned for the region. 

Third, the FEIR directs commenters to the DEIR’s traffic and air 

quality analyses, claiming these analyses cover portions of the Basin. See, 

e.g., AR:7:4033, 4076. However, the DEIR’s traffic thresholds examine 

only roadway “levels of service” and potential for delay. See AR:4:1988-

94, 2007-09; JA:2:257-58. A “level of service” analysis of congestion and 

delay differs fundamentally from analyzing the Project’s potential air and 
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water quality environmental impacts on unique resources such as Lake 

Tahoe. Likewise, the DEIR’s air quality analysis mentions neither TRPA’s 

air quality protections for the Lake Tahoe Air Basin nor the potentially 

significant impacts of Project emissions on Lake Tahoe’s water quality and 

clarity. See AR:4:2052-66.  

Finally, the FEIR proclaims that Mitigation Measure 9-7, which 

provides unspecified funding to mitigate the Project’s transit impacts, 

“would reduce VMT impacts of the project in the Basin.” AR:7:4017. This 

excuse likewise fails. Agencies may not rely on possible mitigation of 

project impacts to avoid analyzing those impacts. As the court explained in 

Ukiah Citizens for Safety First v. City of Ukiah (2016) 248 Cal.App.4th 

256, 264, ‘“CEQA EIR requirements are not satisfied by saying an 

environmental impact is something less than some previously unknown 

amount.’” (Citation omitted). See also Lotus v. Dept. of Transportation 

(2014) 223 Cal.App.4th 645, 653-56 (EIR improperly conflated impacts 

analysis with discussion of mitigation). Moreover, as discussed below 

(infra Part V.B), no substantial evidence supports the effectiveness of 

Measure 9-7, much less its ability to somehow mitigate the Project’s still 

undisclosed impacts on the Basin. 

3. The County’s Last-Minute Supplemental Response 
Does Not Salvage the EIR.  

Undoubtedly recognizing that the DEIR and FEIR virtually ignore 
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the Project’s impacts on the Tahoe Basin, the County prepared a last-

minute “supplemental” response to comments. This response—released 

only days before Project approval and buried in an attachment to a staff 

report—includes some additional information about Lake Tahoe water and 

air quality standards and cumulative impacts. AR:2:611-16; 15:8853-54 

(staff memo). The supplemental response also admits a critical point: “[t]he 

connection between VMT and Lake clarity is important, as vehicle 

emissions and roadway fine [sediment] are known contributors to loss of 

clarity.” AR:2:613. However, it does nothing to address this issue. 

At trial, Respondents heavily relied on this post-EIR response. 

JA:2:260-61. However, it is patently insufficient for several reasons. First, 

the response surfaced far too late to satisfy CEQA. It is settled law that any 

analysis of environmental impacts must be included in the EIR itself. 

Guidelines § 15120. In Save Our Peninsula Committee, for example, the 

court found that information included in an errata released shortly before 

project approval did not “make up for the lack of analysis in the EIR” 

because the public lacked “‘an opportunity to test, assess, and evaluate the 

data and make an informed judgment as to the validity of the conclusions to 

be drawn therefrom.’” 87 Cal.App.4th at 130-31 (citation omitted); see also 

Vineyard, 40 Cal.4th at 448-49 (revelation late in administrative process 

that project might result in reduced flows showed a potentially significant D
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impact requiring recirculation of DEIR).6 

Second, no substantial evidence supports the County’s belated 

“analysis” of cumulative VMT impacts on the Tahoe Basin. Rather than 

analyzing information about the present Project, the County hurriedly 

extracted and then relied on snippets of data from the EIR for another 

project, the Tahoe Basin Area Plan/Tahoe City Lodge. AR:2:615-16. But 

because the County omitted all background for the extracted data, the 

public could not assess its validity in the few days before Project approval. 

See Vineyard, 40 Cal.4th at 443. Moreover, the hastily released new 

information is unreliable on its face. It posits that the cumulative VMT 

amount used for SR 267—which includes the VMT from the Martis Valley 

West project—is less than the individual VMT for the Martis Valley West 

Project alone. AR:2:616; see also AR:38:22058. That conclusion is 

mathematically impossible.  

Third, even assuming arguendo that the post-EIR response properly 

evaluates the Project’s cumulative VMT impacts, the supplemental 

response makes no attempt to cure the County’s failure to analyze the 

Project’s individual impacts on the Basin. While now purporting to use 

                                              
6 The County also announced at the Project approval hearing that the 
developer, in a last-minute deal with the Attorney General’s Office to avoid 
a CEQA lawsuit by that office, would pay an air quality fee to TRPA. But 
that announcement does not repair the EIR’s inadequacies. Indeed, the 
Attorney General emphasized that the EIR’s analysis remained deficient 
even with the settlement. AR:16:9427; 41:23671.  
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TRPA thresholds, the County continues to ignore TRPA’s project-level 

thresholds of 200 car trips or 1,150 VMT per day. AR:2:615-16; 7:4129. 

Nor does it adopt any other rational, project-level threshold. Id.  

Finally, the post-EIR response disclaims any need to further analyze 

the Project’s impacts on the Tahoe Basin because “the relationship between 

a specific VMT and lake clarity is not well understood, especially in light 

of substantial improvements in tailpipe emissions controls and the 

implementation of sediment control measures.” AR:2:615. But even where 

further research may help an environmental analysis—a common situation 

under CEQA—an agency is not exempt from disclosing project impacts 

“merely because the agency’s task may be difficult.” Laurel Heights I, 47 

Cal.3d at 399.  

4. The County’s Discretion in Evaluating Impacts 
Does Not Excuse the EIR’s Failure to Adequately 
Analyze the Project’s Significant Impacts on the 
Tahoe Basin. 

At trial, Respondents attempted to skirt the inadequacy of these last-

minute “fixes” by seeking refuge in the County’s discretion to select an 

EIR’s thresholds of significance. They argued that the County’s own 

thresholds for evaluating traffic and air quality impacts adequately analyzed 

the Project’s impacts on the Tahoe Basin. JA:2:257-60; see also 

AR:7:4076. 

Respondents are wrong. While the County possesses some discretion 
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in selecting thresholds, it may not choose standards that obscure rather than 

elucidate the relevant impacts. See, e.g., Berkeley Keep Jets Over the Bay 

Com. v. Bd. of Port Comrs. (2001) (“Berkeley Keep Jets”) 91 Cal.App.4th 

1344, 1381-82 (EIR improperly relied on “daily average” threshold for 

noise impacts that omitted critical information about nighttime noise); 

Amador, 116 Cal.App.4th at 1109 (agency could not apply thresholds of 

significance to avoid finding significant impacts from stream flow 

reductions).  

As the record unquestionably shows, VMT from the Project would 

significantly affect air and water quality in the Basin and impair TRPA’s 

plans to protect these resources. See, e.g., AR 2:611-13, 621, 682-83; 

7:4129, 4131; 38:22059; 39:22503-13; 45:26020-25; 80:47508; Sierra 

Club, 840 F.3d at 1109. The EIR may not avoid analyzing these impacts by 

artfully selecting thresholds of significance. See, e.g., Communities for a 

Better Environment v. Cal. Resources Agency (2002) 103 Cal.App.4th 98, 

110-14 (invalidating Guidelines section that allowed agencies to rely on 

compliance with various regulatory standards to avoid complete analysis of 

projects’ potentially significant impacts), disapproved on other grounds; 

Guidelines Appx. G § IX(a), (f) (project has significant environmental 

impact if it would “[v]iolate any water quality standards” or “[o]therwise 

substantially degrade water quality”).  

Respondents likewise argued that CEQA does not require the 
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County to adopt TRPA’s thresholds of significance. JA:2:258-59. 

Appellant, however, has never so claimed. See JA:2:298. Nevertheless, the 

County must determine whether the Project would cause significant impacts 

on the Basin or plans for its protection, and then evaluate mitigation to 

avoid or lessen such impacts. See, e.g., § 21002.1(a). Moreover, in 

undertaking that analysis, the County must use the best science available. 

Thus, while the County can refuse to adopt TRPA’s standards, it cannot 

ignore them—or the comprehensive science underlying them. See 

Cleveland Nat. Forest Foundation v. San Diego Assn. of Govs. (2017) 3 

Cal.5th 497, 515 (“CNFF I”) (although agency not bound by gubernatorial 

climate change reduction order, the science underlying that order “has 

important value to policymakers and citizens in considering the emission 

impacts of a project”). 

The Supreme Court’s recent decision in Banning Ranch is 

instructive. There, a city’s EIR for a development project in the coastal 

zone failed to evaluate whether the project would significantly impact 

“environmentally sensitive habitat areas” (“ESHAs”), which are defined 

and protected by the California Coastal Commission. Banning Ranch v. 

City of Newport (2017) 2 Cal.5th 918, 936. As a result, the EIR also never 

evaluated project alternatives or mitigation to lessen impacts to ESHAs. Id. 

at 936-41. Like Respondents here, the city argued that the EIR did not need 

to analyze the project’s impacts to unique natural resources based on 
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another agency’s standards. Id. at 932-33, 936. The Court rejected this 

argument as “untenable.” Id. at 936-37. Similarly here, Respondents cannot 

ignore (1) the scientific basis underlying TRPA’s adoption of 

environmental carrying capacities for the Basin, or (2) the ample record 

evidence that the Project would impact the Basin’s sensitive resources.  

At trial, Respondents attempted to distinguish Banning Ranch by 

arguing that while the Coastal Commission had jurisdiction over the project 

there, TRPA lacks jurisdiction over the present Project. JA:2:256. But the 

Court’s decision did not depend on that fact. Rather, the Court emphasized 

that “a lead agency must consider related regulations and matters of 

regional significance when weighing project [impacts and] alternatives.” 

Banning Ranch, 2 Cal.5th at 937-39. Because the Project here would 

unquestionably impact an area of regional significance, the EIR must 

evaluate and mitigate those significant impacts—based on the best 

available science—regardless of jurisdictional boundaries. The County’s 

refusal to do so violated CEQA. Amador, 116 Cal.App.4th at 1109. 

In sum, the DEIR started with a legally defective description of the 

environmental setting that ignores the proximity of Lake Tahoe to the 

Project. The FEIR never cures that defect, and the County’s last-minute 

attempt to produce the missing analysis also fails. The County even goes so 

far as to dismiss existing science used by the primary agency charged with 

protecting the Lake. Consequently, the Project approval violates CEQA’s 
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requirement to evaluate impacts on Tahoe as an area of “Statewide, 

Regional, or Areawide Significance.” 

II. The EIR Does Not Adequately Analyze the Obvious Fire 
Evacuation Risks Created by the Project. 

The Project proposes massive development in an area designated as 

very high risk for wildfires. However, instead of thoroughly analyzing the 

Project’s impacts on public safety in an emergency wildfire evacuation, the 

EIR provides only a cursory discussion and, using unsupported 

assumptions, concludes that the Project’s impacts on emergency 

evacuations are insignificant after limited mitigation. See AR:1:460-61; 

4:2274, 2391; 8:4649-50. The trial court’s approval of the EIR’s 

abbreviated discussion of this important issue (JA:2:460-61) should be 

reversed. 

A. CEQA Requires a Robust Discussion of the Significant 
Health and Safety Impacts Posed by Developing the 
Project in a High Fire Risk Area. 

CEQA requires an EIR to discuss any “health and safety problems 

caused by the physical changes” in the environment arising out of a project. 

Guidelines § 15126.2(a). Where those physical changes contribute to or 

exacerbate wildfire and evacuation risks, the EIR must adequately inform 

readers about those risks. Id.; see also Guidelines Appx. G § VIII(g)-(h). 

Here, wildfire and evacuation risks indisputably exist. As the EIR 

admits, “[m]ost of the project site and surrounding lands are designated as D
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very high fire hazard severity zone” (AR:4:2257-59)—the most hazardous 

rating (see AR:2:773 fn.7; Gov. Code § 51178). Squaw Valley is 

designated by state and federal agencies as a “wildland area[] that may 

contain substantial forest fire risks and hazards.” AR:4:2257, 2265.  

The Project would exacerbate this risk by placing residential 

development, commercial development, and a 150,000-gallon propane 

“farm” within the Wildland Urban Interface. See AR:1:222-23; 2:773-77; 

4:2257; 8:4692-96. Worse yet, the Project is accessible only by a single, 

two-lane road (Squaw Valley Road) connecting to SR 89. AR:4:2274. Both 

this road and SR 89 (the only road out of the area) would operate at 

gridlock during peak periods. AR:4:2030-39, 2365, 2369-73. In short, the 

Project’s location, design, and limited infrastructure create a recipe for 

disaster. 

Given these factors and the state’s recent experience with 

catastrophic wildfire, common sense dictates that an EIR should at least 

evaluate (1) the number of cars attempting to evacuate a project area, and 

the significant impacts incident to such an evacuation; and (2) the 

significant impacts to emergency personnel attempting to respond during an 

evacuation. See Save the Plastic Bag Coalition v. City of Manhattan Beach 

(2011) 52 Cal.4th 155, 175 (“Common sense … is an important 

consideration at all levels of CEQA review.”). The EIR does not adequately 

analyze such factors.  
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B. The EIR Fails to Properly Evaluate the Risks from the 
Project in an Emergency Evacuation. 

1. The DEIR’s One-Page Discussion of Emergency 
Evacuation Is Patently Insufficient. 

The DEIR devotes only one page to emergency evacuation impacts. 

AR:4:2274. It merely references a two-page, generic Wildland Fire 

Evacuation Plan and then states that an evacuation during Project operation 

must occur “via Squaw Valley Road to SR 89; or, if it is not possible to 

leave the Valley, driving to the Squaw Valley Ski Resort parking lot.” Id. 

But neither the DEIR nor the referenced Plan analyzes the impacts of the 

Project’s operations on an emergency evacuation. Id.; AR:7:3862-63; cf. 

AR:13:7328-85 (San Diego guidelines for evaluating fire risk). Instead, the 

DEIR concludes, without analysis, that Project operations would have no 

significant individual or cumulative impacts on emergency evacuation. 

AR:4:2274, 2391.7 

2. The FEIR Provides Startling New Information 
Fundamentally Contradicting the Document’s 
Conclusion that Emergency Evacuation Impacts 
Are Insignificant.  

Attempting to address the concerns raised by commenters about the 

DEIR’s inadequacy (see, e.g., AR:8:4418, 4585, 4649-50, 4694-95), the 

                                              
7 The DEIR admits that traffic from Project construction would 
significantly impact emergency evacuation but then abruptly concludes that 
preparation of a future “Construction Traffic Management Plan” would 
mitigate this impact to insignificance. AR:4:2274. 
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FEIR added some startling new data regarding evacuation times from the 

Project site to SR 89, but then leaves unaltered the DEIR’s insignificance 

conclusion. See AR:1:354-56; 7:4011-14; 8:4796-97. The FEIR reveals that 

if a wildfire occurs during one of Squaw Valley’s summer events, “it is 

estimated that it could take up to 10.7 hours for every vehicle present to 

leave [Squaw] Valley.” AR:7:4013 (discussing cumulative conditions). 

Even absent such an event, the FEIR estimates it could take between 5 

hours (under existing plus Project conditions) and 6.5 hours (under 

cumulative plus Project conditions) to evacuate Project occupants to SR 89. 

Id. And the FEIR recognizes that the Project would increase current 

evacuation times by between 2 and 4.5 hours. Id. Nevertheless, the FEIR 

illogically claims that the added delay “does not necessarily generate a 

safety risk.” Id. 

As detailed below, the actual timeframes to safely evacuate would 

likely be much greater than the FEIR admits. But, even assuming the 

FEIR’s estimates are correct, a 5- to 10.7-hour evacuation time by itself 

constitutes evidence of a significant impact, given the ability of a wind-

driven fire to consume the Project area in just a few hours. See AR:2:659 

(nearby King Fire spread 10 miles over “a few hours”); City of Maywood v. 

Los Angeles Unified School Dist. (2012) 208 Cal.App.4th 362, 391-95 

(invalidating EIR for lack of evidence supporting agency’s conclusion that 

project posed no safety risks); Guidelines § 15088.5(a) (requiring 
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recirculation when significant new information added). 

The FEIR reaches its conclusion of insignificance by reasoning that 

(1) Squaw Valley Road and SR 89 would be congested even without the 

Project, so (2) additional cars during an emergency evacuation would make 

little difference. AR:7:4011. This reasoning both contradicts other parts of 

the EIR and defies common sense. Elsewhere, the EIR concludes that, in 

peak periods without an emergency evacuation, Project traffic would 

indeed cause significant impacts by turning bad traffic into gridlock or 

exacerbating already unacceptable conditions. See AR:1:420-25, 464-66. 

The EIR never explains how an emergency evacuation of the same Project 

residents from a wildfire, during the same peak periods, would not cause a 

significant impact.  

The logic is undeniable: if the Project would cause significant traffic 

impacts during non-emergency conditions, it would do so during an 

emergency evacuation where everyone is attempting to flee on the same 

limited roadways and hazards abound. In East Sacramento Partnership for 

a Livable City v. City of Sacramento (2016) 5 Cal.App.5th 281, 302-03 (“E. 

Sacramento Partnership”), the court condemned similar illogic, holding 

that a finding of traffic significance outside a city’s core area belies a 

finding of insignificance inside the core area under similar conditions.  
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3. Even with Its Additional Data, the FEIR’s 
Discussion of Wildfire Evacuation Rests on Plainly 
Unrealistic Assumptions and Fails to Disclose 
Crucial Information.  

The evacuation time estimates provided in the FEIR cannot cure the 

DEIR’s deficiencies for four reasons. First, the FEIR claims that it based 

these new estimates on a memorandum (the “LSC memorandum”) that 

“evaluated an evacuation scenario,” but it does not provide that 

memorandum or a comprehensive summary of its underlying assumptions 

or data. AR:7:4013-14. Similarly, the FEIR notes that the Applicant “is 

preparing” an Emergency Preparedness and Evacuation Plan, but it does 

not provide that document. See AR:7:3969-70. As the Supreme Court 

recently confirmed, information essential to the environmental analysis 

must appear in the EIR itself. Fresno, 6 Cal.5th at 521-22 (EIR must make 

“reasonable effort” to give context for its conclusions). Here it did not. 

Second, even though the FEIR did not include the LSC 

memorandum, it is apparent that the “scenario” utilized in that 

memorandum is overly optimistic. See AR:7:4013-14. The scenario 

assumes that “emergency responders [would] provide traffic control at key 

intersections.” AR:7:4013. Notably, as the Squaw Valley Fire Chief 

informed the County, this scenario is “highly unrealistic.” AR:2:659.  

Similarly, the scenario assumes that evacuations would proceed in 

an orderly fashion and often have “[d]ays of lead time.” AR:7:4013-14; see 
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also 18:10297-307. The Fire Chief bluntly rejected this assumption as 

“foolish.” Fire, he explained, is unpredictable, and people tend to evacuate 

“at the last minute when emotions are high and conditions are terrible—

visibility is obscured by smoke and exiting residents encounter emergency 

apparatus attempting to access affected areas. It is a chaotic and dangerous 

situation for everyone involved.” AR:2:659. The EIR never explains its 

basis for assuming an orderly evacuation, or why it does not account for 

predictable hazards such as poor visibility and road obstructions like 

immobile vehicles or falling trees. See AR:68:39951-53. 

Further, the scenario addresses only the time needed to exit Squaw 

Valley, implying that evacuees would be “safe” after reaching SR 89. 

AR:7:4013. But traveling the roughly nine additional miles on SR 89 to 

arrive at I-80 would be fraught with its own perils during a wildfire 

evacuation. SR 89 is a regularly gridlocked, two-lane road in a heavily 

forested canyon that is also a high fire severity zone. AR:4:2034-39, 2259; 

see also AR:7:4010 (I-80 would also likely be gridlocked). To realistically 

address the risks from such an evacuation, the EIR must evaluate the time 

needed to reach safety, not just to exit Squaw Valley and get stuck in more 

gridlock.  

Third, the FEIR fails to estimate response times for emergency 

personnel to access the Project site during a wildfire evacuation. That 

information, of course, is essential for determining the risks faced by 
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evacuees. See AR:7:3969-70, 4011-14; 28:16185-99 (providing response 

times only for standard “incident” calls).  

Finally, the FEIR’s cryptic reference to “shelter in place options” 

(AR:7:4014) simply raises more questions. Sheltering in place during a 

wildfire in a “very high fire severity zone” unquestionably exposes people 

to serious safety risks. For example, the EIR recognizes that Squaw Valley 

canceled an event during the King Fire due to poor air quality. AR:7:4014. 

Despite this evidence, the EIR fails to analyze risks from its “shelter in 

place” options. See AR:4:2274-75. 

In sum, the limited information provided in the FEIR fails to 

“include[] sufficient detail” for readers “to understand and to consider 

meaningfully the issues the proposed project raises.” Fresno, 6 Cal.5th at 

516. 

4. Respondents’ Excuses for the EIR’s Failure to 
Adequately Evaluate the Project’s Emergency 
Evacuation Impacts Are Unavailing. 

At trial, Respondents offered four principal excuses for the EIR’s 

deficient analysis. Each lacks merit. 

First, Respondents noted that the EIR includes mitigation requiring 

(1) a “Construction Traffic Management Plan”, (2) compliance with fire 

regulations, and (3) more staff at the local fire station. JA:2:263-64. The 

trial court cited this mitigation in upholding the EIR. JA:2:461. However, 

the first measure addresses impacts only from Project construction, not 
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operation. AR:4:2042, 2247. The second measure focuses solely on 

preventing wildfires. AR:4:2267-68, 2275-76. Finally, the third measure 

provides staffing only for local incident calls. AR:28:16196-99. None of 

these measures addresses Project impacts on a mass emergency evacuation. 

See AR:2:776-78.  

Second, Respondents and the trial court cited the post-EIR 

Emergency Preparation and Evacuation Plan prepared for the Project. 

JA:2:264-65, 461; AR:7:3969-70. However, while the Plan provides some 

helpful information about responding in an emergency evacuation, it cannot 

substitute for the missing analysis of the Project’s impacts on evacuations 

in this hazardous area. See AR:21:12168-12303.  

Third, Respondents claimed—and the trial court agreed—that a mass 

evacuation of the Project area was “very unlikely.” JA:2:266, 461. Recent 

frequent wildfires in California certainly caution otherwise. E.g., 

AR:5:2791-817. Also, any emergency evacuation of the area is by 

definition unlikely. The EIR still must address the critical public safety 

issues of whether that evacuation would cause significant impacts—or even 

be possible. 

Finally, Respondents cited Clews Land and Livestock, LLC v. City of 

San Diego (2017) 19 Cal.App.5th 161 to justify the EIR’s cursory analysis 

of this issue. JA:2:262. The facts of Clews, however, fundamentally differ 

from the case at bar. The project there “consist[ed] of a 5,340-square-foot 
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school … under a single roof, on an approximately one-acre site.” Clews, 

19 Cal.App.5th at 173; see also id. at 183 (school was a “modest project … 

about the size of a large home”). The court ultimately found that this small 

project would not increase fire or evacuation risks because the site was 

already developed and saw regular traffic, and evidence suggested that the 

school’s 95 students and personnel could safely traverse the school’s short 

evacuation routes during an emergency. Id. at 193-95.  

The massive Project here, which would nearly double the number of 

people in Squaw Valley (AR:4:1823-24), starkly contrasts with the “modest 

project” in Clews. Equally important, while the Clews court found the 

school would not exacerbate evacuation risks, Respondents here admit that 

this Project would. See AR:4:2274; 7:4013. And here, unlike in Clews, the 

scant evidence now in the record does not support the County’s 

assumptions regarding wildfire and evacuations. Clews therefore cannot 

absolve the County of its responsibility to fully analyze the Project’s 

impacts.  

III. The EIR Fails to Adequately Analyze or Mitigate the Project’s 
Construction Noise Impacts. 

CEQA requires the County to “take all action necessary to provide 

the people of this state with … freedom from excessive noise,” thus 

providing “a statutorily protected interest in quieter noise environments.” 

Berkeley Keep Jets, 91 Cal.App.4th at 1379-80 (citing § 21001(b)). Noise is 
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an important issue here: the Project is located in a quiet mountain setting. 

See AR:4:2379. It would build out over 25-years, including nights and 

weekends. AR:3:1650; 4:2085-86. 

Despite these circumstances, the EIR inadequately analyzes the 

Project’s noise impacts on “sensitive receptors” in the Squaw Valley area. 

These “sensitive receptors” include residences, parks, schools, historic 

sites, places of worship, recreation areas, and lodging. See AR:4:2071. 

Specifically, the EIR’s noise analysis fails to disclose the nature and extent 

of noise impacts on people in the area over the 25-year construction period. 

Nor does the EIR identify adequate mitigation measures to protect sensitive 

receptors from the Project’s long-term noise.  

The EIR’s cursory discussion begins by identifying the location of 

some sensitive receptors (AR:4:2073) and existing noise levels at some 

locations near the Project (AR:4:2075). Next, the EIR generically identifies 

noise levels at a 50-foot distance from various demolition and construction 

activities. AR:4:2085. Then, the EIR recognizes that these activities might 

occur within 50 feet of certain receptors near the Project, including lodging 

units, the Squaw Valley Chapel, and “scattered residences.” AR:4:2085-86. 

Finally, the EIR generally concludes that “construction-related noise during 

the daytime … may result in excessive noise levels that disturb nearby 

receptors.” Id.  

With one exception discussed below, the EIR never discloses the 

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 3
rd

 D
is

tri
ct

 C
ou

rt 
of

 A
pp

ea
l.



 57 

nature or extent of the noise “disturbances.” First, the EIR does not disclose 

the duration of construction noise at any specific location. It never explains 

whether construction noise would disrupt residents for a few weeks or daily 

for 25 years. Second, the EIR does not analyze the Project’s full geographic 

range of noise impacts, for it ignores activities occurring farther than 50 

feet from sensitive receptors. This analytic gap is particularly concerning, 

given the very high levels of noise even at 50 feet. See AR:4:2085 (at 50 

feet, Project noise levels up to 95 dBA), 4:2068 (90 dBA equivalent to gas 

lawn mower at 3 feet). An EIR may not disregard potentially significant 

impacts merely because residents live outside an arbitrary radius. See 

Cleveland National Forest Foundation v. San Diego Assn. of Govs. (2017) 

17 Cal.App.5th 413, 444-45 (“CNFF II”) (invalidating EIR where agency 

relied on “methodology with known data gaps”). 

Third, the EIR never describes the nature of the noise impact, i.e., 

how noise could affect residents’ living patterns, speech, sleep, and health. 

Instead, the EIR (1) recites generally how noisy some construction 

activities are, and then (2) says these activities would occur for undefined 

periods of time at undefined distances from receptors. See AR:4:2085-86. It 

never addresses how these noise levels will actually impact area residents 

and visitors. 

This analysis is inadequate. An EIR must enable readers to 

determine whether project-related noise would “merely inconvenience” 
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people or “damn them.” Berkeley Keep Jets, 91 Cal.App.4th at 1371, 1382; 

see also Gray v. County of Madera (2008) 167 Cal.App.4th 1099, 1123 

(EIR must describe impact of noise increase in light of existing conditions). 

Specifically, it must relate noise impacts to adverse health consequences, 

like sleep deprivation and interference with speech. See Fresno, 6 Cal.5th at 

519-21; cf. Mission Bay Alliance v. Office of Community Investment & 

Infrastructure (2016) 6 Cal.App.5th 160, 194-96 (upholding EIR that tied 

different decibel levels to impacts such as sleep disturbance and hearing 

damage). The EIR here omits this required analysis for all receptors, even 

those within 50 feet. Because it was “impossible for the public to translate 

the bare numbers provided into adverse health impacts,” the noise analysis 

fails. Fresno, 6 Cal.5th at 521. 

Appellant warned the County that its noise analysis was inadequate 

(AR:8:4672-76), but the County disclaimed any obligation to provide 

greater detail in a “program” EIR. AR:7:4031; 8:4782. However, whatever 

the EIR’s “type,” the County must analyze Project impacts to the extent it 

“ha[d] ‘sufficient reliable data to permit preparation of a meaningful and 

accurate report on the impact’ of the factor in question.” Los Angeles 

Unified School Dist. v. City of Los Angeles (1997) 58 Cal.App.4th 1019, 

1028 (“LAUSD”)(citation omitted). ‘“[D]esignating an EIR as a program 

EIR … does not by itself decrease the level of analysis otherwise required 

in the EIR. All EIRs must cover the same general content.’” CNFF II, 17 

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 3
rd

 D
is

tri
ct

 C
ou

rt 
of

 A
pp

ea
l.



 59 

Cal.App.5th at 426 (citations omitted). 

Nor would a more specific analysis be “speculati[ve],” as the County 

claims. See AR:7:4031. The County knew the location of sensitive 

receptors (AR:4:2071-73), the size and character of the buildings to be 

demolished and constructed (AR:3:1749, 1754), and where construction 

would generally occur (AR:3:1748-49, 1753, 1755). This information 

allowed the County to (1) estimate the time to demolish and construct 

specific buildings, and (2) disclose the impact to residents from 

construction noise.  

Indeed, the FEIR’s response to comments on the DEIR’s noise 

analysis provides that detail—but only for one sensitive receptor, the 

Squaw Valley Academy. The Academy sits 250 feet from Project 

construction, yet the FEIR describes both the specific duration of 

construction noise and the specific decibel levels that the Academy would 

experience. AR:7:4031 (construction “expected to last 24 to 30 months 

within the [Project’s] 25-year timeframe” and cause daytime noise levels up 

to 85 decibels outside Academy buildings).  

The County has no excuse for not providing this same level of 

analysis for other nearby sensitive receptors. Some of them, like the Squaw 

Valley Chapel and residences on Indian Trail Court, are located closer to 

the Project and may be exposed to even longer construction noise than the 

Academy. See AR:4:2072-74. Respondents protest that the Project’s exact 
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construction schedule is unknown. JA:2:274. But even without a specific 

schedule, the County could have disclosed how long it will take to construct 

individual components of the Project, like the Mountain Adventure Center 

and parking garages. The EIR does just that for the Academy. AR:7:4031. 

By refusing to analyze the Project’s noise impacts on other sensitive 

receptors in the area, the EIR violated CEQA. See Berkeley Keep Jets, 91 

Cal.App.4th at 1370 (agency must “use its best efforts to find out and 

disclose all that it reasonably can”) (quoting Guidelines § 15145). 

Finally, because the EIR fails to adequately analyze the Project’s 

construction-noise impacts, the County never effectively mitigated them. 

An agency must adopt any mitigation that can substantially lessen a 

project’s significant environmental impacts “whenever it is feasible to do 

so.” City of San Diego, 61 Cal.4th at 962-63 (quoting § 21002.1(b)). But 

here, because the EIR inadequately analyzes noise impacts, the County 

could not develop appropriate mitigation.  

Instead, the EIR cites vague measures, such as use of “quieter 

procedures” “where feasible” and “properly maintain[ing]” equipment. 

AR:4:2086. Only one measure establishes standards for mitigation, setting 

maximum noise levels for equipment back-up alarms. See id. Because the 

EIR identifies no performance standards for any other measure, it never 

assures that the measures would actually avoid noise impacts. See Preserve 

Wild Santee v. City of Santee (2012) 210 Cal.App.4th 260, 280; 
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Communities for a Better Environment v. City of Richmond (2010) 184 

Cal.App.4th 70, 93 (“CBE”) (rejecting “the perfunctory listing of possible 

mitigation measures … [that] are nonexclusive, undefined, untested and of 

unknown efficacy”).  

Again, the noise mitigation adopted for the Academy sharply 

contrasts with mitigation for other sensitive receptors. For the Academy, 

the EIR establishes precise maximum interior noise standards that the 

Project must achieve through specific methods, such as replacing windows 

and adding insulation. AR:68:40376. Moreover, to make this mitigation 

enforceable, the developer must submit an acoustical study demonstrating 

that the performance standards are met. Id. By contrast, the EIR provides 

no such defined, enforceable mitigation for other sensitive receptors—even 

nearby homes. 

The County attempts to justify this disparity by arguing that 

mitigation for the Academy was necessary to “protect the primary function 

of this use.” AR:2:849. But that rationale arbitrarily refuses to protect the 

primary functions of other equally sensitive receptors, like residences and 

churches. While the County claims that requiring new windows and 

insulation to these affected residents is infeasible (id.), it does not support 

this assertion. See Sierra Club v. County of San Diego (2014) 231 

Cal.App.4th 1152, 1170 (no substantial evidence supported conclusion that 

mitigation would reduce impacts to insignificance). Nor does the EIR 
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explain why it could not require acoustical studies or establish performance 

standards shielding all sensitive receptors in Squaw Valley from disturbing 

construction noise. 

The County also rejects further mitigation because “the Placer 

County noise ordinance exempts daytime construction noise from its 

standards.” AR:2:849. But case law rejects that excuse. See Berkeley Keep 

Jets, 91 Cal.App.4th at 1380-81 (CEQA does not look to local noise 

ordinances to determine significance of impacts); E. Sacramento 

Partnership, 5 Cal.App.5th at, 300-01 (EIR could not ignore significant 

traffic increases simply because traffic met levels permitted by local 

general plan). 

In sum, the EIR’s truncated analysis and empty mitigation for the 

Project’s significant noise impacts violated CEQA.  

IV. The County Failed to Recirculate Its Examination of Climate 
Impacts After Completely Revising the DEIR’s Analysis, and 
Failed to Reconsider Mitigation in Light of that Revision. 

To assess the Project’s climate impacts, the DEIR used an analytic 

approach that the Supreme Court later declared unlawful. Admitting the 

error, the County included a new climate analysis in the FEIR. That new 

analysis demonstrated the inadequacy of the DEIR’s discussion of this issue 

and revealed new climate impacts. However, the County neither (1) 

recirculated that analysis for public review and comment, nor (2) 

reconsidered the DEIR’s climate mitigation in light of the new impacts 
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revealed in the FEIR. These actions violated CEQA.  

A. The FEIR Significantly Altered the DEIR’s Climate 
Change Analysis, Triggering the Need to Recirculate. 

A lead agency must recirculate a draft EIR whenever it adds 

“significant new information” after the draft’s release for public comment. 

§ 21092.1. Changes qualify as “significant new information” if failure to 

recirculate would “deprive[] the public of a meaningful opportunity to 

comment upon a substantial adverse environmental effect of the project or a 

feasible way to mitigate or avoid such an effect (including a feasible project 

alternative).” Guidelines § 15088.5(a). 

In particular, CEQA mandates recirculation if the EIR’s new 

information (1) discloses a new significant environmental impact or a 

“substantial increase in the severity of an environmental impact,” or (2) 

demonstrates that the draft EIR was “fundamentally and basically 

inadequate and conclusory in nature.” Guidelines §§ 15088.5(a)(1), (2), (4); 

see also Mountain Lion Coalition v. Fish & Game Com. (1989) 214 

Cal.App.3d 1043, 1052-53 (recirculation required where draft EIR lacked 

adequate cumulative impacts analysis). The recirculation requirement “was 

intended to encourage meaningful public comment” and is thus an 

‘“essential part of the CEQA process.’” Laurel Heights Improvement Assn. 

v. Regents of Univ. of Cal. (1993) 6 Cal.4th 1112, 1123-25, 1130 (citation 

omitted).  
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Here, the County violated CEQA by failing to recirculate the EIR 

after adding significant new information about the Project’s impacts on 

climate change. This information revealed that the Project’s climate 

impacts were different and more severe than previously acknowledged. It 

also exposed the DEIR as fundamentally inadequate.  

The DEIR’s discussion of climate impacts relied on a two-tiered 

threshold of significance. AR:4:2286. For projects emitting less than 1,100 

metric tons per year of CO2 (Tier I), the DEIR deemed climate impacts to 

be less than significant. Id. For projects emitting more than that amount 

(Tier II), including the Project here, the DEIR utilized an “efficiency” 

standard. Id. This standard assumed that climate impacts would be 

insignificant if the Project met AB 32’s statewide reduction target for 

greenhouse gas (“GHG”) emissions in 2020. Id. 

The DEIR then compared the Tier II Project’s annual GHG 

emissions against a “no action taken” or “business as usual” (“BAU”) 

threshold for 2020. AR:4:2292-94. It concluded that “the proposed project 

would achieve a reduction in greenhouse gas emissions of 24.7 percent by 

2020, which would be a less-than-significant impact.” AR:4:2296. Beyond 

2020, the DEIR noted that the state might adopt different reduction targets 

but asserted it was too “speculative” to apply them. AR:4:2294-96. Because 

of this uncertainty, it concluded the Project “may be less efficient than 

needed” (AR:4:2292) after 2020 and thus cause a significant impact 
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(AR:4:2296).  

Thereafter, the Supreme Court expressly rejected this approach, 

holding that local agencies cannot rely on state efficiency standards without 

providing substantial evidence that those standards have a substantial 

linkage to the local project. CBD, 62 Cal.4th at 227-28; accord Golden 

Door Properties, LLC v. County of San Diego (2018) 27 Cal.App.5th 892, 

904-05. 

Accordingly, the FEIR abandoned the DEIR’s BAU threshold. 

AR:7:3972, 4081-83; 8:4769. The FEIR then adopted a new threshold of 

significance: any project emitting more than 1,100 metric tons of CO2 per 

year would have a significant environmental impact. Id. The Project here 

would emit roughly 40,000 metric tons of CO2 per year at buildout, an 

amount vastly exceeding the new significance threshold and causing far 

more severe climate impacts than disclosed in the DEIR. See AR:7:3924, 

3974-76.  

The FEIR’s completely revamped analysis and revelation of more 

severe climate impacts constitute exactly the sort of “significant new 

information” requiring recirculation. See Pesticide Action Network North 

America v. Department of Pesticide Regulation (2017) 16 Cal.App.5th 224, 

251-52 (“PANNA”) (recirculation required where agency’s subsequent 

reevaluation of a pesticide rendered public comment on the draft 

“effectively meaningless”); Spring Valley Lake Assn. v. City of Victorville 
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(2016) 248 Cal.App.4th 91, 108 (recirculation required where FEIR added 

new discussion of project’s compliance with city’s climate and energy 

standards). 

None of Respondents’ excuses for refusing to recirculate survive 

scrutiny. See JA:2:270-73; see also AR:7:4098-4100. First, Respondents 

argued at trial that the FEIR did not change the GHG threshold because the 

FEIR retained the DEIR’s numeric threshold for Tier I projects emitting 

under 1,100 MT CO2/year. JA:2:271 (citing AR:7:4084, 4092-98; 4:2292-

96). The trial court agreed. JA:2:466. The DEIR, however, did not utilize 

the Tier I standard to reach its significance conclusions for the Project, 

which will emit roughly 40,000 MT CO2 per year. AR:4:2286, 2292-96. 

Instead, it employed the Tier II efficiency standard—the same standard that 

the FEIR discarded as unlawful. Id.; AR:7:3972, 4081-83; 8:4769. This 

core analytic change demonstrates that the DEIR was “fundamentally and 

basically inadequate,” thus requiring recirculation. Guidelines § 

15088.5(a)(4). 

Second, Respondents argued that recirculation was not required 

because use of the new threshold did not change the EIR’s overall 

conclusion that the Project’s long-term GHG impacts would be significant. 

JA:2:271-72. Again, the trial court agreed. JA:2:466. However, an EIR 

must do more than just reach a significance conclusion; it must determine 

how significant the impacts will be. Santiago County Water Dist., 118 
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Cal.App.3d at 831 (invalidating EIR’s “bare conclusion” that impact is 

significant). Here, the FEIR revealed for the first time that the Project’s 

impacts would be significant in the short term and would exceed the new 

threshold by approximately 3,500 percent. See AR:7:4092-93; American 

Canyon Community, 145 Cal.App.4th at 1078-81 (new information 

showing traffic increases of only 2.3% constituted substantially increased 

effects).  

Finally, Respondents claimed that because the FEIR’s revisions 

showed a small decrease in the Project’s GHG emissions, the FEIR 

necessarily did not reveal new climate impacts. JA:2:272 (citing 

AR:7:3971, 3975-77; 2:845). However, to determine whether those 

emissions will cause a significant impact, the agency must evaluate 

“[w]hether the project emissions exceed a threshold of significance.” 

Guidelines § 15064.4(b)(2). Here, after the FEIR changed its significance 

threshold to comply with the Supreme Court’s CBD decision, it revealed 

that the Project would impact the environment much more severely than the 

initial insufficient analysis disclosed. AR:7:3924, 3974-76; see also 

AR:38:22269-71. Recirculation was required. Guidelines § 15088.5(a)(1), 

(2), (4).  

B. The County Never Examined Feasible Mitigation 
Measures in Light of the FEIR’s New Climate Change 
Analysis. 

The County also erred by failing to reconsider the DEIR’s climate 
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mitigation in light of the FEIR’s new analysis. CEQA requires that, after an 

EIR identifies a project’s significant environmental effects, it must evaluate 

feasible mitigation to avoid or minimize those effects. §§ 21002, 

21002.1(a), 21061. Here, the FEIR contravenes this core requirement by 

omitting mitigation that would lessen the Project’s newly revealed 

significant impacts on climate change. 

The DEIR included just one mitigation measure (Measure 16-2) 

addressing long-term climate impacts. AR:4:2296. Moreover, this measure 

merely required meeting statewide efficiency standards to be adopted in the 

future. Id. Appellant warned the County that unknown standards could not 

legally serve as mitigation. AR:8:4659-63, 4668.  

The County ignored the warning. After the FEIR revised its climate 

analysis, it retained Measure 16-2’s reliance on unknown statewide 

efficiency standards. See AR:7:3978-99; 38:22275-77. Consequently, the 

County’s lone mitigation measure is defective as a matter of law. It requires 

the developer to mitigate only if the Project conflicts with “GHG targets 

adopted by the State” where such targets are “based on a substantiated 

linkage between the project … and statewide GHG reduction goals.” 

AR:7:3979. Here, the County acknowledges that “such targets do not yet 

exist.” AR:7:3980, 3974 (“There are no current mechanisms available to 

determine the level of GHG-efficiency needed on a single project in order 

to determine if it fits within the State’s Scoping Plan targets.”). Although 
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the FEIR cites an additional climate “toolbox” (AR:7:3979-80), the County 

never mandated use of these “tools” as mitigation (see AR:2:1063-64; 

12:6732-71).  

To justify its paltry mitigation, the EIR posits that targets might be 

developed in the future and that measures could then be employed to 

comply with them. AR:2:792-94; 8:4668-71. CEQA, however, prohibits 

relying on mitigation that is unenforceable or illusory. Guidelines § 

15126.4(a)(1)(B); see also CNFF II, 17 Cal.App.5th at 432-34 (mitigation 

measures “assuring little to no concrete steps toward emissions reduction” 

are insufficient). An agency may defer the development of actual, specific 

mitigation measures only if it meets three separate requirements: (1) the 

EIR contains “performance standards” that will govern future actions 

implementing the mitigation, (2) the agency has assurances that the future 

mitigation will be both “feasible and efficacious,” and (3) practical 

considerations preclude developing the mitigation before project approval. 

CBE, 184 Cal.App.4th at 94-95; Guidelines § 15126.4 (a)(1). Here, 

Measure 16-2 does not come close to complying with these three 

requirements. Because the measure depends on a nonexistent statewide 

efficiency program, the required “performance standards” are necessarily 

unknown, and no assurances exist that Measure 16-2 would be “feasible 

and efficacious.” 

Moreover, as Appellant and others explained and the County 
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essentially admits, numerous feasible measures are now available that the 

County must consider as mitigation. See AR:8:4668-71; 2:1063-64; 

12:6732-33; 38:22218-21, 22275-77; Guidelines § 15088.5(a)(3) (requiring 

recirculation when lead agency failed to adopt or analyze feasible 

mitigation presented prior to EIR certification that could lessen project’s 

significant impacts). Accordingly, the County committed legal error both 

by relying on the illusory mitigation set forth in Measure 16-2 and by 

ignoring feasible measures that were available. See § 21081.6(b) 

(mitigation measures must be “fully enforceable”); see also Federation of 

Hillside & Canyon Assns. v. City of Los Angeles (2000) 83 Cal.App.4th 

1252, 1260–62 (transportation mitigation insufficient where EIR 

recognized uncertainty in funding and implementation). 

In sum, the County’s refusal to reconsider mitigation in light of the 

FEIR’s new climate analysis left the Project with no effective mitigation for 

this significant impact. The trial court erred in approving this approach. 

JA:2:466.  

V. The EIR Fails to Properly Identify Mitigation for the Project’s 
Significant Transportation Impacts. 

A. The EIR Overlooks Feasible Mitigation for the Project’s 
Significant Traffic Impacts. 

The County violated CEQA by refusing to identify and evaluate all 

feasible mitigation measures that could reduce the Project’s significant 

traffic impacts. To mitigate those impacts, the DEIR evaluates only two 
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measures: (1) adopting “traffic management” measures that the Applicant 

would implement, and (2) adjusting some turn lanes. AR:4:2030-37. 

Unsurprisingly, the County found that after implementation of these two 

minimal measures, traffic impacts in several areas would remain significant 

and unavoidable. See AR:1:256-60. For example, the Project would create 

“unacceptable” congestion at area intersections, cause extensive vehicle 

queuing at the entrance to Squaw Valley, and exacerbate already 

unacceptable conditions on SR 89. Id. Despite these remaining significant 

impacts, the DEIR identifies no traffic mitigation that would address the 

core problem: reducing the number of cars on the road. See id.  

Commenting on the DEIR, Appellant notified the County that 

feasible mitigation measures were available to achieve on-the-road 

reductions. Specifically, Appellant proposed the following: (1) free, shared, 

or discount bicycle rentals for guests; (2) a shuttle service to other regional 

destinations; (3) showers, secure bicycle parking, and other “end-of-trip” 

amenities for employees biking to work; (4) all-weather bicycle lockers and 

storage for employees living in the East Parcel dormitories; (5) designated 

parking for car-sharing services for employees and guests; and (6) bulletin 

boards where employees could coordinate carpools. AR:8:4653-56; 2:781-

82; 4:2060-61.  

Tellingly, the DEIR lists all of these measures as options addressed 

to a different set of impacts: air-pollution reduction targets. Id. By 
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identifying them as potential air-quality mitigation, the DEIR recognizes 

the measures as prima facie feasible. See AR:1:317-22. The DEIR, 

however, did not require implementation of these measures, and instead 

permitted the Applicant to select whatever measures it wished from a 

“menu” to meet air-quality goals. AR:1:318. Still, because the County had 

already found these measures to be feasible, Appellant asked the County to 

impose them as required mitigation for traffic impacts. AR:8:4653-56. 

The FEIR, however, ignored Appellant’s suggestions regarding most 

of these mitigation measures and only vaguely responded to, or partially 

implemented, the others. For example, the FEIR never acknowledged 

commenters’ recommendation that, as traffic mitigation, the County adopt 

regional shuttle service, end-of-trip amenities for bicycle commuters, 

bicycle storage for employees living on the East Parcel, or carpool boards. 

AR:8:4764-65. As for other suggestions, the FEIR offered only vague, 

unenforceable assurances. For example, the FEIR said the Applicant should 

“consider” providing access to bicycles, but it required no commitment 

from the Applicant. AR:8:4765. A few other suggestions were only 

partially implemented: for example, the Applicant must provide preferred 

parking for carpools, but need not make car-sharing available. AR:8:4764.  

CEQA requires more. The Act mandates that an EIR evaluate each 

proposed mitigation measure not “facially infeasible,” even if the measure 

would not completely eliminate an impact or render it less than significant. 
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LAUSD, 58 Cal.App.4th at 1029-31; see § 21002 (agency must adopt 

feasible mitigation measures substantially lessening a project’s significant 

impacts). Furthermore, agencies must make a good faith effort to respond 

to significant comments, including comments proposing specific mitigation 

measures. The Flanders Foundation v. City of Carmel-by-the-Sea (2012) 

202 Cal.App.4th 603, 615-17. Here, the County failed to meet these 

fundamental obligations.  

The trial court erroneously upheld the EIR because it discussed 

“nearly all” of the proposed mitigation measures, citing Santa Clarita 

Organization for Planning the Environment v. City of Santa Clarita (2011) 

197 Cal.App.4th 1042 (“SCOPE”). JA:2:463. But that case does not excuse 

the County’s failure to consider all of the feasible mitigation measures 

suggested by commenters. In SCOPE, where a commenter provided a list 

of fifty general suggestions for mitigation but admitted that all the measures 

“may not be appropriate for every project,” the court held that the agency 

need not “explore each and every one.” 197 Cal.App.4th at 1055.  

Here, in contrast, commenters requested that the County evaluate 

only ten measures, all of which the County had already found feasible for 

this Project. See AR:8:4654-56. The present case thus is plainly 

distinguishable from SCOPE, and CEQA required the County to evaluate 

all of the measures.  
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B. The EIR Improperly Relies on Deferred Mitigation for 
the Project’s Transit Impacts. 

Along with the significant traffic increase in the area, the EIR found 

that the Project would greatly intensify demand on the already-strained 

Tahoe Area Regional Transit (“TART”) system. AR:4:2040; 7:4018. After 

acknowledging this impact, however, the EIR proposes a mitigation 

measure (Mitigation Measure 9-7) that improperly defers identifying any 

actual, effective mitigation. Measure 9-7 requires that the Applicant provide 

“fair share funding” to cover the “cost of increased transit services.” 

AR:4:2041. But it leaves undetermined the specifics of what the fee would 

actually fund and the extent of that funding. Id. The measure does not set a 

level of mitigation, specify how the money for mitigation would be raised, 

or establish standards to ensure the mitigation’s success. See id. 

As explained above (supra Part IV.B), an agency may defer the 

formulation of mitigation measures only if it articulates ‘“specific 

performance criteria … at the time of project approval.”’ CNFF II, 17 

Cal.App.5th at 442-43 (quoting Preserve Wild Santee, 210 Cal.App.4th at 

280). Here, the EIR expressly concedes that Measure 9-7 contains no 

performance standards, admitting that the “performance metrics [would] be 

established by TART” sometime in the future. AR:8:4385.  

Measure 9-7 refers vaguely to something called an “Engineer’s 

Report” that might be used either to calculate the Project’s fair-share 
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contribution to transit or to create transit funding districts (the Measure 

does not specify which). AR:1:425. Notably, however, the EIR does not 

include that report, which had not yet been written. An agency cannot 

predicate mitigation on such a nonexistent management plan. Preserve Wild 

Santee, 210 Cal.App.4th at 281.  

Respondents’ briefing in the court below artfully acknowledged that 

“[t]he EIR declined to speculate” how TART would use the mitigation 

funds. JA:2:269. But that refusal constitutes fatal error, as CEQA prohibits 

deferral of mitigation without precise standards to ensure its effectiveness. 

Preserve Wild Santee, 210 Cal.App.4th at 280; Guidelines 

§ 15126.4(a)(1)(B).  

As Respondents have noted (JA:2:269), the EIR makes a few limited 

attempts to justify Measure 9-7. Those attempts, however, are unsupported. 

For example, the EIR estimates that the Project’s “anticipated” fair-share 

contribution “indicates” that the Measure would pay for one additional 

morning peak-hour bus during the winter. AR:7:4018. But, crucially, the 

EIR never identifies either the source of the purported estimate or the 

amount of the fair-share contribution—despite commenters’ request for this 

information. AR:2:781, 844. Nor do the Measure’s vague references to 

more frequent headways (i.e., less time between buses), longer hours of 

operation, and different routes (AR:1:425) sufficiently define the 

mitigation.  
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For these reasons, the County’s decision to defer the formulation of 

effective transit mitigation to the future is unlawful. Because no substantial 

evidence supports its conclusion that Measure 9-7 would reduce the 

Project’s impacts to a level of insignificance, the EIR violated CEQA.  

CONCLUSION 

Appellant respectfully requests that this Court reverse the trial 

court’s decision and remand the matter for issuance of a writ of mandate 

directing compliance with CEQA. 

DATED: July 3, 2019 SHUTE, MIHALY & WEINBERGER 
LLP 

 
 
 
 By: 

 
 

 AMY J. BRICKER 
 
Attorneys for Plaintiff and 
Appellant SIERRA WATCH 
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(California Rules of Court 8.204(c)) 
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contents and authorities, signature block, and this certificate of word count 
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brief. 
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mailing, it is deposited in the ordinary course of business with the United 
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